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@  TPROCRAM

Update on Environmental Issues

9:00 a.m. Water Resources Development and the Environment
Water resource projects; Water rights condemnation;

Minimum stream flows. Charles Elliott
9:30 ) A Panorama of Environmental Laws
Radiation; Esthetics; Noise; Historical preservation;
Pesticides; Wildlife; Solid waste. Alan Merson
10:00 Federal Freedom of Information Act

Who must disclose what, and to whom? When will
a refusal to disclose be sustained? What information
qualifies as “confidential’? When can an agency be
enjoined from disclosing certain information?

1974 Amendments. Kent R. Olson
10:16 _ Bresk
10:30 NEPA: Introduction and Current Developments

Basic requirements; Circumstances requiring an

environmental impact statement; Preparation, '

contents, and adequacy of an EIS; Judicial review;

Programmatic statements. Jorry W. Raisch

11:16 Development on Federal Lands
States’ rights in 1976; State control over federal
lands; Wyoming v. Kleppe; New coal reclamation
regulations; New federal regulations on “commercial :
quantities”’ and “diligent development; Overlapping '
state and federal agencies. Hamlet J. Barry, 111

12:00 noon  Lunch
*’Learning to Love Environmental Lawyers’ ) ’
Dr. Patrick Jordon

_ Effect of Environmental Laws on Real Estate Development
1:30 p.m.  Land Use Control in Colorado — Impact on Community
Development

Survey of state legislation and interpretive case law

authorizing the regulation and control of land use by

state agencies, regional entities and local government,

with emphasis on communities facing development

pressure. Michasel D. White

2:10 Air Quality Control — Regulation of Real Estate Development
) Emission control regulations: state and federal; Permit
requirements and process; Prevention of significant
deterioration: state and federal programs; Indirect source
controls; Air pollution monitoring and predictive modeling;
Problems and potentialities. Gregory J. Hobbs, Jr.

2:50 Break

3:06 National Flood Insurance Program
Summary of current developments and its effect on
land development. John E. Bush

320 Water Quality Control — Regulation of Real Estate Development
Federal Water Pollution Control Act: construction grants
program; Water quality standards and effluent limitations
‘ and their application through the NPDES program; Water
quality planning; Current status of §404 of the FWPCA.
Colorado Water Quality Control Act. Safe Drinking
Water Act. Henry W. Ipsen

4:00 End of Program 3
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‘ _ I. WATER LAW IN COLORADO - DOCTRINE
OF PRIOR APPROPRIATION

A. Colorado follows the doctrine of prior appropriation
which is set forth in the state constitution (Art. XvI,
Secs. 5, 6 & 7). This doctrine is based upon use in an
economic, consumptive sense. The constitutional status
and the inflexible property right nature of water
rights impede statutory changes to reflect environ-
mental concerns.

B. Water rights - Acquired by making an appropriation
(historically, a diversion of water from its natural
course or location and application of the same to
beneficial use; now defined by statute as only an
application to beneficial use) C.R.S. 1973; § 37-92-103(3).

C. Beneficial use -

1. Definition - "The us2 of that amount of water
that is reasonable and appropriate under reasonably
efficient practices to accomplish without waste
the purpose for which the appropriation is lawfully
made and without limiting the generality of the
foregoing, includes the impoundment of water for

. ‘ recreational purposes, including fishery or
wildlife" C.R.S. 1973, § 37-92-103(4).

2. Colorado case law has recognized domestic,
agricultural, manufacturing, mining, watering lawns,
power generation, stock watering, fish propagation,
and municipal as beneficial uses. :

3. ". . . We think that the right to water
acquired by priority of appropriation thereof is
not in any way dependent upon the locus of its
application to beneficial use designed." Coffin
v. Left Fand Ditch, 6 Colo. 443, 449 (1882).
Therefore, Colorado law has no geographical limi-
tation as to place of use and transmountain and
transbasin diversions are lawful (subject to

protection of other rights).

D. All decreed water rights lie within a priority system
in which appropriators are shut off in inverse order of
their priority numbers in times of shortage.
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1. Carlson, "Report to Governor John A. Love on
Certain Colorado Water Law Problems, 50 Denver L.
J. 293 (1973).
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II. WATER RESOURCES AND WATER RESOURCES
DEVELOPMENT IN COLORADO

.

A. The following materials have been extracted from various
sources (as noted) to provide the fundamental informa-
tion as to water resources in Colorado and their development.

B. Bibliography (in addition to the sources from which the
following materials were extracted).
1. Critical Water Problems Facing the Eleven
Western States, Westwide Study U.S. Dept. of the
Interior, May 1974. '

2. Colorado's Water Resources, Colorado Water
Conservation Board, 1956 (2d Ed.)

3. Mineral and Water Resources of Colorado,
Senate Document No. 115, 90th Congress, 2d Session
U.S. Geological Survey (1968).

4. Mineral and Water Resources of Colorado,
Committee 'on Interior and Insular Affairs, 8&th
Congress, 2d Session, U.S. Geological Survey

‘ (1964) .




COLORADO: OPTIONS FOR THE FUTURE, Final Report of
the Colorado Environmental Commission, March, 1972

Although the recent decline in birth rates
and fertility rates has been dramatic, we are
just now approaching the lower rates charac-
teristic of Europe, rates still generating a sig-
nificant population growth.3! These trends do
suggest that if all people had equal opportunity
to control their reproductive lives, then a sig-
nificant step toward stabilizing the population
would have been accomplished. -

WATER RESOURCES

Water is the most abundant single sub-
stance in the earth’'s biosphere. It is the
medium of life processes, continually circulat-
ing through the water cycle, constantly used,
but essentially never destroyed. The earth
contains about 1.5 billion cubic kilometers of
water in one form or another. About ninety-
seven percent of this is present as .salt water
in oceans and seas. Of the remaining, three-
fourths is locked up as solid in polar ice caps
and glaciers. Only about 0.15 percent is pre-
sent as liquid water in streams and lakes.32

Average annual precipitation over the world
is about forty inches. Over land areas, it is
twenty-eight inches. Over the United States,
it averages about thirty inchés, or 4,310 bil-
lion gallons per day.33 Average annual pre-
cipitation is sixteen inches in Colorado: how-
ever, it varies from a high of more than fifty
inches in some mountainous areas, to a low
of seven inches at Alamosa in the Rio Grande
Basin. 34

The maximum dependable stream flow in
the United States is 1,080 billion gallons per
day, about twenty-five percent of the average
precipitation. However, it is not uniformly
distributed. The eastern portion of the coun-
try, roughly everything east of a line through
the Kansas-Missouri border, claims 790 billion
gallons per day, or 73.1 percent. The Pacific
Northwest, mostly Washington, Oregon, and
Idaho, claims 136 billion gallons per day. The
remaining 14.2 percent, 154 billion gallons
per day, is shared by fourteen western states
comprising over one-half of the country’s land

3 Keyfitz ond Flieger, op. cit. ref. 10), pp. 86-107.

32 H. L Penmon, "The Woter Cycle,” Scientific American, vol.
223, no. 3, pp. 99-103, September 1970,

33 bid,

3“Mineral and Water Resources of Colorodo, Report compiled
by United Stotes Geologicol Survey, p. 233, U. S. Government
Printing Office, Woshington, D. C., 1968. -
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area. Colorado literally sits at the apex
this dry western region. 35

~Water usage falls into three classe:
namely, (1) consumptive uses, (2) stream-flo
uses, and (3) on-site uses. Consumptive us
comprises municipal-industrial-type diversior
and agricultural irrigation; it means ultimai
consumption by evaporation or transpiratior
or incorporation of water in manufacture
products. Stream-flow use includes strea:
uses for navigation, recreation, maintenance ¢
fish habitat, hydroelectric power generatior
and probably most important of all, wast
carriage and disposal. Several stream-flo
uses can be accommodated simultaneously
On-site use includes water for swamps, we
lands, wildlife preserves, and certain so:
conservation projects (including farm ponds’

In assessing water needs for the future
all three uses defined above must be cor
sidered. The quality of the environment wil
depend on the quality of water as affected bt
type of use, and the quality of human existenc
will depend partly on our policies definin
the use hierarchy.

WATER RESOURCES IN THE WEST

In the western fourteen states, stream floy
can be divided into eight subregions, eac
essentially a river drainage basin. Abou
sixty percent of the water supply occurs ii
two of these subregions, the Western Gul
Basin (essentially central and southeast Texas
and the Central Pacific Basin (northern Cali
fornia, including the Sacramento Valley). Th
central portion of the West, the Rocky Moun
tain Region, is most deficient in supply rela
tive to existing and projected uses; and here
the stringency is most serious in the Ric
Grande and Pecos basins, the Colorado Rive;
Basin, and the South Pacific Basin. Much o
Colorado is included in these water-deficien
regions. 36

Irrigation accounts for the major consump:
tive use of water in the West. In 1970, irriga
gation consumed 57.7 billion gallons per day
or 93.7 percent of consumptive uses. Ir
contrast, power plants consumed 0.1 billior
gallons per day, municipalities consumed 2.¢
billion gallons per day, and manufacturing
consumed 0.9 billion gallons per day. By the
year 2000, Resources for the Future, Inc.,

35 Hans H. landsberg, Leonard L. Fischman, and Joseph L. Fisher,
Resources in America's Furure, pp. 378-380, The Johns Hopkins
Press, Baltimore, Maryland, 1963,

36 Ibid., pp. 259, 382-383.
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predicts consumptive use of 91.7 billion gal-
lons per day for the West, with irrigation
taking ninety percent of that. This is 59.6
percent of the snaximum dependable stream
- flow for the regicn. 37

When stream-flow uses and on-site uses
" are added to «cnsumptive uses, total water
demand fcv- tise West is put at 215.4 billion
gallons per day in 2000, nearly forty percent
above ttie maximum dependable stream flow of
154.1 billion gallons per day. The situation
is more serious than these figures indicate,
sinc? actual available stream flow is less than
the maximum dependable and is a function of
water storage facilities, as well as annual
rainfall. For example, with 1954 storage
facilities, stream flow available fifty percent
of the time was 69.3 billion gallons per day,
only thirty-two percent of projected require-
ments for the year 2000.3% Even today, water
needs exceed supply, meaning inadequate water
is available for some needs: in particular,
stream flow is insufficient at times for dilut-
ing waste, thus resulting in water pollution.

For the West, the choice is clear. Either
total use is brought into line with supply, or
one type of use must be sacrificed to maintain
another. The only other alternative is to im-
port water from water-surplus areas. Im-
portation, however, is an illusory solution.

Many questions need to be answered regarding .

the environmental impact of such transfers
but. more significantly, they are not a perma-
nent solution to increasing water demand. The
Pacific Northwest surplus in 2000 will just
about equal the West's deficiency at that time,
leaving no extra supply for increasing demand
beyond the year 200039 Water transfer from
Canada is often proposed as a solution. Specu-
lation usually envisions the transfer of about
seventy million acre-feet per year.*® Formi-
dable political obstacles stand in the way of
this proposal, and costs would be great, possi-
bly around a quarter trillion dollars. What
_would such a transfer accumplish? Assuming
one-half goes to agriculture, with five hundred
" gallons per day being required to feed one
person, this transfer would feed an additional
128 million people. That is about equal to the
likely increase in United States population dur-
ing the thirty to fifty years required to imple-
ment this proposal. So, once again we are

37 bid., pp. 260-269.

38 bid, pp. 380-383.

39 i

40 Ehrlich, et ol, op. cit. {ref. 4), pp. 93-94.

faced with the question, ‘‘What have we really
accomplished, and what do we do next?’’ A
final thought: water transferred at such cost
is likely to be too expensive for agricultural
use,

COLORADO’S WATER RESOURCES

Nearly all waters within the state originate
here. Little water flows into the state from
outside, and eighteen states share in the use
of our waters. All waters originating in Col.-
rado are allocated for interstate use by int-'r-
state compacts or Supreme Court decisions,
the Colorado Compact being the major one.
The State Engineer of Colorado is charged with
administering the state’s water resources.

The stream systems in Colorado pro-
duce about sixteen million acre-feet of virgin
stream flow annually. Of this, the Colorado
River and its tributaries in Colorado produce
eleven million acre-feet; but, by interstate
compact, Colorado is restricted to 34.7 per-
cent of this part of the upper Colorado River
supply; the rest is allocated to other states.
Annual virgin stream flow in the South Platte
Basin is 2.2 million acre-feet; Colorado is
legally entitled to 2.1 million acre-feet, or
nearly all of this. Annual flow in the Arkansas
Basin is 1.17 million acre-feet; Colorado’s
legal share is 1.12 million acre-feet. Virgin
annual stream flow is 1.4 million acre-feet in
the Rio Grande Basin; Colorado's share is 1.01
million acre-feet. Thus, Colorado is entitled
to some eight million acre-feet of total stream
production, about one-half of the total. 4!

Underground water supplies are extensive
in Colorado. but vary in type and quality.
There is little ground water on the western
slope. Some ten million acre-feet are esti-
mated to be in place under the South Platte
River, and two million acre-feet tnder the
Arkansas River. These waters are largely
recharged with percolated waters from the
respective rivers, their tributaries, irrigation,
and precipitation; therefore, these waters are
actually part of the stream-water system.
Some two billion acre-feet of water underlies
the Rio Grande Basin, but most~of it is too
deep for economic development.42

The major designated ground-water basins
in Colorado, however, are the northern high

41 Doto supplied by C. J. Kuiper, Stote' Engineer, Division of
Woter Resources, Colorodo Deportment of Noturol Resources; olso,
Testimony by Felix L. Sparks, Director, Colorodo Woter Conservation
Board, before the Commitice on Woter ond Reloted Problems of
the Colorodo Environmentol Commission, Jonuory 1971.

2 i
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plains and the southern high plains. The
northern high plains are essentially that area
covered by the Republican River and the Smoky
Hill River drainages in Colorado. The south-
ern high plains consist of Baca County and that
portion of Powers County lying southeast of
Two Buttes Creek 'in Colorado. There is
essentially only one aquifer present in the
northern high plains, the Ogallala Formation;
while in the southern high plains there are
three substantial aquifers: the Ogallala For-
mation, the Dakota Formation, and the Chey-
enne Formation. The estimated recoverable
water from the Ogallala Formation in the
northern high plains is forty-eight million
acre-feet, or fifty percent of the total storage.
About thirty million acre-feet of recoverable
water are stored in the three major aquifers
of the southern high plains (Ogallala, Dakota,
and Cheyenne Formations). 43

Of the underground waters, it is estimated
that 100 million ~acre-feet might be eco-
nomically recoverable,* but steady-state pro-
duction is-a function of aquifer characteristics
and recharge rates. We might expect a net
potential sustainable supply of 1.5 million
acre-feet per year. This resource must be
carefully managed or we can deplete in dec-

ades what took tens of thousands of years to

accumulate.

WATER-USE PATTERNS IN COLORADO

In 1970, irrigated acreage in the state
totaled 4,205,000 acres. Water distributed to
this acreage was 16,500,000 acre-feet; of this,
some 5,700,000 acre-feet are estimated to have
been consumed by evaporation-transpiration. 45
About thirty-seven percent of irrigation-water
diversion in Colorado occurs in the South
Platte and Arkansas basins. In the South
Platte Basin, some 4.4 million acre-feet are
diverted, with 1.6 million acre-feet of this
being pumped from wells. In the Arkansas
Basin, 2.17 million acre-feet are diverted for
irrigation. 170,000 acre-feet of this by sub-
surface pumping. Since 1935, major pump
installations along the Platte and Arkansas
rivers, those delivering 1,000 to 3.000 gallons
per minute, have increased from 350 to 17,500:
countless pumping installations are smaller. 44

43 Doto by Kuiper, op. cit. ref. 41).

4 bid.
45 1pid.
S 1bid.

On the high plains of Eastern Colorado,
water is being pumped from the Ogallala,
Dakota, and Cheyenne formations .to sustain
irrigated agriculture; and, generally speaking,
the water withdrawal rates exceed the re-
plenishment rates. In the northern high plains,
there are approximately 3,200 wells presently
pumping about 560,000 acre-feet of water annu-
ally from the Ogallala Formation. Eighty-five
percent, or 476,000 acre-feet, of water with-
drawn by pumping is consumed and amounts
to depletion of the aquifer. The estimated
recharge to this aquifer is 405,000 acre-feet
per year and has not changed as a result of
pumping development. Prior to development,
this recharge maintained equilibrium of the
water storage -and generally does not replace
depletion by well pumping. The Colorado
Ground Water Commission, which administers
the use of water in designated ground-water
basins, is limiting the maximum allowable
appropriation of water in the northern high
plains so that there will be a possible- maxi-
mum aquifer depletion of forty percent in
twenty-five years. In connection with this
limitation, there is a minimum well spacing
of one-half mile between wells.

There are approximately 930 wells pres-
ently withdrawing an estimated 100,000 acre-

- “fei of water annually from the aquifers of the

soutnern high plains. About 85,000 acre-feet
of this water are consumed annually and repre-
sent a net depletion of the aquifer. The total
recharge to the three aquifers is estimated to
be 95,000 acre-feet per -.year, the point of
equilibrium of storage prior to large-scale
withdrawal. None of this recharge is con-
sidered to be available for replacement of
water withdrawn by well pumping. At the
present time, because of a serious lack of
data on the geology and hydrology of the south-
ern high plains, the only administrative policy
which the Colorado Ground Water Commission
exercises in this area is one-half-mile spacing
between wells.

There are four smaller designated ground-
water basins wherein the withdrawal of under-
ground water exceeds the recharge in about the
Same proportion as the two major basins.

In summary, underground water is being

“““mined'’ as a finite resource in designated

ground-water basins to the extent that at some
point in time the economic base for a large
geographic area of the state will be elimi-
nated. 47

47 1bid,
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Municipal-industrial uses withdraw consid-
erable water but completely consume only a
small fraction. Manufacturing generally con-
sumes less than five percent of water used,
while thermal power plants consume about 0.5
percent of water used; however, these two uses
account for about fifty-five percent of all water
diversions. Municipalities divert a small
amount of the water, about 4.5 percent, and
account for about the same proportion of con-
sumptive use. Lawn irrigation and air condi-
tioning are responsible for most of the munici-
pal consumptive use.

Colorado’s water-consumption pattern
closely paralléls the rest of the West. Cur-
rently, irrigated agriculture accounts for 93.9
percent of consumptive use. Municipalities
are responsible for three percent of total con-
sumption, industry another 2.8 percent; while
other uses account for 0.3 percent. 4?

Denver is probably typical of western cities
as far as water use is concerned. Per capita
consumption is higher than the national aver-
age, being 204 gallons per day per person com-
pared to municipal averages of 125 to 165
gallons per - day per person. In 1970, the
Denver Water Board delivered 59.5 billion gal-
lons of water (182,700 acre-feet) to 800,000
people.’® Of the water delivered, about thirty-
five percent was actually consumed. Consump-
tive water use by Denver is 46.6 percent of all
municipal water consumption in the state, or
1.4 percent of the state's consumptive use. 31
At the end of 1970, Denver had 499,039 acre-
feet of water in storage, in six reservoirs
with a combined storage capacity of 500,000
"acre-feet, sixty percent of this ‘on the west
slope. Future plans call for expanding Den-
ver's water supply to 600,000 acre-feet by
2008. With water reuse schemes. the usable
supply is expected to be 800,000 acre-feet,
enough to supply 3.5 million people.52

48 Londsberg, et al, op. cit. {ref. 35}, pp. 262-266.
49 The Denver Post, Bonus Seclian, December 14, 1971, p. 8

50 Testimony by Jomes Ogilvie, Manoger, Denver Woter Board,
beiore the Committee on Woter ond Reloted Problems of the Coio-
~zdo Environmentol Commission, Jonuory 1971,

51 The Denver Post, loc. cit. (ref. 49); olso, Testimony of Jomes
Cqivie, cp. cit. iref, 50).

32 Testimony of Jomes Ogilvie, loc. cit. ref. 50).
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WATER AND COLORADO'S FUTURE

How is Colorado’s future to be affected by
the water-resource picture? The supply is
limited, and fifty percent of the surface water
goes downstream in two months, May and June.
Storage is necessary if we are to utilize the
water to which Colorado is entitled. However,
water development on a major scale is ap-
proaching an end.

Two major projects planned for the future
are in the South Platte Basin; these are the
Lower South Platte Water Conservation Proj-
ect (Narrows Dam) and possibly the Two
Forks Project. Both projects are aimed at
conserving water lost to us through flooding
and winter flow. Five projects planned in the
Colorado River Basin will approach Colorado’s
allowable depletion in periods of low water
supply.

We are out of surface-water supply in the
Rio Grande Basin, and as a result of suits
brought against Colorado by the State of Texas
and the State of New Mexico, we are under
obligation to assure these states at least the
scheduled compact delivery each year; Texas
and New Mexico allege that we are in arrears
by 800,000 acre-feet in meeting past commit-
ments. 33

There is an overall water shortage in the
Arkansas Basin. The future of water develop-
ment there hinges more on efficient manage-
ment of water.

As water use becomes more intense, being
reused more as it moves downstream, we face
the problem of salt. Repeated use increases
salt content, progressively reducing water
quality; too much salt renders water useless
for agriculture. Salt content in the Arkansas
River now reaches 3,000 parts per million as
it leaves the state. California expresses con-
cern for the increasing salt content in the
Colorado River, saying salt content could be
up to 1,200 parts per million by 2020.

Too much salt could halt water development
in the state. The Environmental Protection
Agency is studying the adoption of water-
quality standards which put 4 ceiling on salt

53 Testimony by Sporks, loc. cit. [ref. 41); also, Doto by Kuiper,
loc.cit. {ref. 4} ),
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content. The situation is most critical in the
Calorado River Basin, and water diversion
from the west slope to the east slope intensi-
fies the problem as this removes high-quality
water, increasing the percentage of salt con-
tent of the remaining water.34

What are the possibilities of augmenting our
water supply both to provide more water and
to maintain stream standards? Tests with
cloud seeding indicate we might increase pre-
cipitation in selected locales by possibly fif-
teen to twenty percent. As for desalinization,
Colorado has no apparent significant supply of
salty or brackish water tc desalt, and eco-
nomics preclude importing desalted sea water.

Colorado’s original water supply, then, is
what it was one hundred years ago. Weather
modification may have some impact, and our
supply . is not likely to be increased by water
importation for at least thirty to fifty years,
if ever. We must plan our future within
these constraints.

Colorado’s assets include the natural beau-
ty of this state. Water is an integral part of
that asset. At reservoirs constructed in Colo-
rado oy the Bureau of Reclamation, visitation
is now over two million man-days per year.
More thought now goes into landscaping and
development of shorelines.5% Water is essen-
tial to the streams for support of wildlife and
waste dilution, as well as providing recrea-
tional assets. These are part of our stream-
flow and on-site uses.

If we assume stream-flow and on-site uses
are typical of such needs projected for the
West, 56 then possibly nine million acre-feet
ol our water resources should be reserved
annually for these two uses, including flow on
the Colorado River claimed downstream. That
leaves some 5.5 million acre-feet of surface
water annually (after compact commitments),
plus possibly 1.5 million acre-feet of ground
water, for consumptive uses. Presently, Colo-
rado consumes 7.2 million acre-feet a year:
6.1 million acre-feet of this from stream flow,
the rest from underground sources.% Assum-
ing stream-flow and on-site uses as projected
for the West and current consumptive use,
some uses will have to be curtailed in prefer-
ence to others. Invarizbly, municipal-indus-
trial interests have ‘‘outbid’’ agriculture and

>4 The Denver Pasl, December 15, 1971, p. 78.
55 Testimany by Sporks, loc. cit. (ref. 41).
36 |andsberg, et al, ap. cit. {ref. 35), p. 271,

57 Data by Kuiper, lac. cit. {ref. 41).

14

other uses, and stream-flow needs are often
sacrificed. It, therefore becomes important
for the citizens of Colorado to set goals for
the type of state they want and to decide what
part water-resource managemcoat will play in
attaining these goals.

COLORADO AND ENERGY

Looking ahead to the next one hundred
years, energy use looms as a major factor
of environmental concerns, and Colorado will
play a major role in the world's energy story.
Three things stand out in assessing the future
use of energy. These are: ‘

1. Energy consumption is very large to-
day, but if predictions being made hold,
then future uses will be enormous.

2. The fuel ‘“‘mix’’ will change, and Colo-
rado is likely to become a major energy
state.

3. Environmental concerns, especially for
air and water pollution, will become
an economic factor.

Until the industrial revolution, energy con-
sumption was very small. Wood was the
primary fuel consumed, and manpower and ani-
mal power did the work. With the coming of
the industrial revolution, man first used fuel-
consuming machines to do some of the work.
With the invention of the internal-combustion
engine and electrical power, the modern indus-
trial age arrived. With it, energy consumption
on a large scale began.

In ‘the nineteen and one-half centuries up to
1950, it is estimated that the world may have
consumed 13 x 1018 Btu* of energy, the equiv-
alent of 540 billion tons of coal or 1,590 billion
barreis of 0il.5% In the last half of this cen-
tury, the world is expected to consume that
same amount of energy again. In fact, if
growth in energy demand continues as it has
since Werld War II and as predicted by many
studies, the world will consume in any thirty-
to forty-year period as much energy as in all
previous history. Between 1960 and 2050.
world consumption of energy is predicted to

58Chcuncey Storr and Craig Smith, "Energy ond the World of
A.D. 2000, Engineering far the Benefit of Mankind, 4. sympasium
held ot the Third Aulumn Mueting of the Notional Acodemy
of Engineering, pp. 124, National Academy of Engineering,
Washingten, D. C., 1970

8ty = British thermal uni, the omaunt of heot required tg in.
crease the temperature af ane pound of liquid water by ane degree
Fohrenheit. 8alling waler, ot otmaspheric pressyre, absarbs 970
Btu's per pound voparized.
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WATER FOR TOMORROW:Colorado State Water Plan, Phase 1,
Bureau of Reclamation in cooperation with the State
of Colorado Feb. 1974
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METROPOLITAN WATER REQUIREMENTS & RESOURCES, 1975-2010, Vol. 1
‘Denver Water Report for the Colorado State Legislature (1975), p. 69 .
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III. "FEDERAL RESERVED WATER RIGHTS

Definition - When federal land was withdrawn from the
public domain, the U.S. may have also withdrawn waters
necessary to effectuate the purposes for which the land
was set aside. Whether the U.S. did, in fact, reserve
waters is a question of intent which may be implied
from the circumstances surrounding the land reservation.
Federal reserved water rights generally take a priority
date of the date the land was reserved and have been
decreed for national forests, Indian reservations and
national paris and monuments. Winters v. United States,
174 v.S. 690 (1899); Arizona v. California, 373 U.S.

546 (1263); Cappaert v. United States, (No. 74-1107);
Nevada v. United States, (No. 74-1304); ___u.s.

~'1976), 96 s. Ct. 2062.

Envirormental Impact - Reserved water rights may be
claimed by the U.S. to serve the purposes of the reserva-
tion as it existed at the time it was created, which
purposes are derived from the various statutes, execu-
tive orders and proclamations by which the reservations
were set aside. Numerous environmental values may be
enhanced by utilization of reserved water rights -
wildlife and fish, aesthetics, minimum stream flows and
lake levels, timber and forest protection and improvement.

Colorado
1. Jurisdiction - various state interests have
successfully battled to have reserved water right
claims adjudicated in state water courts. U.S. v.
District Court in and for the County of Eagle, 169
Colo. 555, 458 P.2d 760 (1969) and 401 U.S. 527
(1271); U.S. v. District Court in and for Water
Division No. 5, 401 U.S. 527 (1971); Colorado
River Water Conservation District v. U.S.; Akin v.
U.Ss., U.S. (1976), 47 1,. EQ. 24 483.

2. Adjudication -

a. In May, 1976, the Master-Referee filed a
partial report on the claims of the U.S.
in consolidated cases in Water Divisions
4, 5, and 6 and in former Water Districts
36, 37, 51 and 52.

b. Reserved water rights were found to exist
for 7 national forests, Rocky Mountain
National Park, Dinosaur, Colorado and
Black Canyon of the Gunnison National
Monuments, over 1300 springs and water
holes, and for two mineral hot springs.
Reserved rights for oil shale reservations
and for other federal reservations in
Colorado have not yet been adjudicated.

24
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D.

c. Environmental impact of the decree is
unknown since the U.S. will have several
years to quantify its water riyhts.
Additionally, it is expected that the
decree will be appealed.

d. Most of the federal uses, especially
"environmental” uses will consume de
minimus quantities of water. A major
impact on both the environment and on
other water users may result from the
minimum stream flow rights.- However,
many of the U.S. claims were frustrated
by the ruling that minimum stream flows
first became a National Forest purpose
on June 12, 1960 (date of the Multiple
Use Act) and can bear no earlier priority
date. Additionally, all national forest
reserved water rights are subordinate to
the use of water by appropriators for
domestic, mining, milling and irrigation
uses pursuant to 16 U.S.C. § 481l. See,
Draft Partial Master-Referee Report
Regarding the Claims of the U.S.A.,
Combined cases in Water Divisions 4, 5,
and 6 and former Water Districts 36, 37,
51 and 52.

Pupfish case - Cappaert v. U.S.; Nevada v. U.S.,

U.sS.

____(1976), 96 S. Ct. 2062.

1. The impact of federal reserved rights asserted
for "environmental" purposes can be severe. The
Supreme Court recently confirmed a reserved water
right for the preservation of Devil's Hole Pupfish
which inhabit a small underground pool in Devil's
Hole National Monument adjacent tc Death Valley
National Monument.

2. The Court held the implied reservation doctrine
to be applicable to ground water withdrawals and
upheld an injunction which strictly limited the
state decreed rights of an adjacent rancher to
operate irrigation‘pumps. Since the water in the
pool and the water pumped by the rancher were
hydrologically connected, the U.S. could protect
its prior reserved water right. Since therz are
about 4500 acres above the aquifer involved, the
U.S.'s reserved right may preclude significant
water withdrawals over a large area.
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Iv. MINIMUM STREAM FLOWS AND LAKE LEVELS

Case law has not been receptive to claims to water
rights for in-stream uses, i.e., aesthetics or fish
pPreservation. The absence of an actual diversion
(i.e., a removal or control of water) has been the flaw
in such claims. See, Colorado River Water Conservation

District v. Rocky Mountain Power Co., 158 Ccolo. 331,
406 P.2d 798 (1965); Empire Water & Power Co. V.
Cascade Town Co., 205 F. 123  (8th Cir. 1913).

In 1973, the Colorado General Assembly passed Senate
Bill 97 which authorized the state to file for minimum
stream flows and lake levels:

"Further recognizing the need to corre-
late the activities of mankind with some
reasonable preservation of the natural
environment, the Colorado water conserva-
ticn board is hereby vested with the
authority, on behalf of the people of
the state of Colorado, to appropriate in
a manner consistent with sections 5 and

- 6 of article XVI of the state constitu-
tion, or acquire, such waters of natural
streams and lakes as may be required to
preserve the natural environment to a
reasonable degree. Prior to the initia-
tion of any such appropriation, the
board shall request recommendations from
the division of wildlife and the division
of parks and outdoor recreation. Nothing
in this article shall be construed as
authorizing any state agency to acquire
water by eminent domain, or to deprive
the people of the state of Colorado of
the beneficial use of those waters
available by law and interestate compact."
C.R.S. 1973, § 37-92-102(3).

Additional legislative changes were made in the statutory

definition of "beneficial use" -

"For the benefit and enjoyment of present
and future generations, 'beneficial use'
shall also include the appropriation by
the state of Colorado in the manner pre-
scribed by law of such minimum flows

27
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between specific points er levels for

and on natural streams and lakes as are
required to preserve the natural environ-
ment to a reasonable degree." C.R.S.
1972, § 937-92-103(4).

and in "Appropriation" - deleting the requirement of a
diversion. C.R.S. 1973, § 37-92-103(3).

Minimum stream #low rights are like other appropriative
rights and fit within the priority system.

The "Colorado Supreme Court declined a request from the
Governor to opine on the constitutionality of the bill.
The possible constitutional infirmities are the legis-
lature's power to delete the requirement of a diversion
from the meaning of "appropriation" and the exclusive
grant to the state water board to make such filings.
Several filings have been opposed but none have yet
gone to trial. :

Some 300 claims have been filed by the Board through
the state Attorney Gensral. Filings are made after
consultation and study with a variety of conservation
agencies. L o N

Minimum streams flows were recently uphéld in Idaho
against a similar constitutional attack. State Dept.
of Parks v. Idaho Dept. cf Water Admin., Idaho

» 530 P.2d 924 (1974).

Minimum stream flows in Colorado also are -established
by requirements on some federal projects and pursuant
to reserved water right claims.

"The National Water Commission strongly supported minimum

stream flows:

"7-39. Public rights should be secured
through State legislation-authorizing
administrative withdrawal or public
reservation of sufficient unappropriated
water needed for minimum streamflows in
order to maintain scenic values, water
quality, fishery resources, and the
natural stream environment in those
watercourses, or parts thereof, that
have primary value for these purposes."
Water Policies for the Future, Final
.Report to the President and "o the
Congress of the United States, 1973, at
279.
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Controversy has arisen in Colorado about the adverse
effect of minimum stream flow rights upon exchange
agreaments by which various appropriators "trade" and
"borrow" water rights to promote efficiency and to
maximize their rights. The legislature may consider
various amendments to the Water Rights Determination
and Administration Act of 1969 to modify minimum stream
flow rights.
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V. CONDEMNATION OF WATER RIGHTS

l A. Colorado Constitution, Art. XVI § 6 states:

"Priority of appropriation shall give
the better right as between those using
the water for the same purpose; but when
the waters of any natural stream are not
sufficient for the service of all those
desiring the use of the same, those
using the water for domestic purposes
shall have the preference over those
claiming for any other purpose, and
those using the water for agricultural
purposes shall have preference over
those using the same for manufacturing
purposes." :

B. Courts have construed this preference not to be an
absolute one but only a hierarchy for condemnation - a
more preferred user can condemn the water right of a
less preferred user upon payment of just compeiisation.
Montrose Canal Co. v. Loutsenhizer Ditch Co., 23 Colo.
233, 48 P. 532 (1896); Sterling v. Pawnee Ditch, 42
Colo. 421, 94 P. 339 (1908); Black v. Taylor, 128 Colo.
449, 264 P.2d 502 (1953).

. C. There are no reported cases of a water rights condemna-
tion. However, on Nov. 14,. 1973, the City of' Thornton
instituted &« condemnation a¢tion against The Farmers
Reservoir and Irrigation Co. The action has been to
the Colorado Supreme Court, which held the individual
shareholders of a mutual ditch company to be indispensable
parties in the action. Jacobucci v. District Court,

Colo. . 541 P.2d 667 (1975). The City of
Westminster has also filed a condemnation suit. In
addition to the Farmers Co., condemnation actions have
been instituted against water shares in the Farmers
Highline Canal and Reservoir Co. and the Lower Clear
Creek Ditch Co. :

D. Environmental Impact
1. Condemnation is normally the last resort in
obtaining a water supply. Municipalities have
always been able to secure water througli market-
place purchases, transmountain diversions, wells,
Bureau of Reclamation Projects, leases from major
water suppliers such as Denver, and, of course,
thair own appropriations. The institution of
these actions demonstrates the "tightness" of the
water supply situation in the Front Range.
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2. The continued transfer of water from agricul-
tural use to municipal use, either by market-place
sale, or by condemnation, has profound environmental
impact. Water is a necessary commodity for urban
growtn. The loss of water for irrigation often means
the abandonment of prime farm lands with their
important aesthetic, open-space, green-belt
benefits. On the other hand, transfer of Front
Range agricultural water to municipal use lessens
the demand for additional or increased transmountain
and transbasin diversions with their disruptive
environmental consequences.
E. Leglslatlve Response

: 1. Recognizing the land-use impact of water
rights condemnations by municpalities, the Colorado
legislature enacted H.B. 1555, (1975 Session Laws
at 1408). C.R.S. 1973, § 38-6-201, et seq. This
statute prochibits any condemnations for future
needs in excess of 15 years, and establishes a
detailed procedure which requires a community
growth development plan and sets forth extremely
strict standards.

2, H.B. 1555 may face constitutional attack on
several grounds such as unlawful interference with
the constitutional right to condemn set forth in
Art. XVI § 6 (preferences) and Art. XX (home rule)
and unlawful delegation of municipal authority to
the statutory commission.

3. The 1977 legislature may again consider some
restraints on transfers. However, the Constitu-
tional status and property right nature of water
rights makes statutory restrictions on transfers
difficult.

F. Bibliography '
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L. J. 293 (1973).

2. Harnsberger, "Eminent Domain and Water Law,"
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VI. MISCELLANEOUS WATER RESOURCES ENVIRONMENTAIL PROBLEMS

A. Southeastern Colorado Water Conservancy District v.
Shelton Farms, Inc.; Southeastern Colorado Water
Conservancy District v. Colorado-New Mexico Land Co.,

Colo. 529 p.2d 1321 (1974).
1. Plaintiff sought a decree for the amount of

water "saved" by cutting down phreatophytes (water
consuming plants such'as cottonwoods). They
claimed 442 and 161 acre feet of water per year in
the respective cases based on the theory set forth
in pikes Peak v. Kuiper, 169 Colo. 309, 455 P.2d
882 (1969), that new waters not previously part

of the stream were "developed waters" and were
not junior to prior decrees.

2. The Court held water "saved" by phreatophyte
eradication to be "salvaged" water--water which
would ordinarily go to waste and is somehow made
available for beneficial use." Salvaged waters do
not belong to the salvager but belong to the
stream and are subject to call by prior appropri-
ators. ,

3. Although it termed a phreatophyte to be a
"water thief" and its "sucking up" of water to
be a "waste", the Court did express some environ-
mental concerns:

"If these decrees were affirmed, the

use of a power saw or a bull-dozer would
generate a better water right than the
earliest ditch on the river. The planting
and harvesting of trees to create water
rights superior to the oldest decrees on
the Arkansas would result in a harvest of
pandemonium. Furthermore, one must be
concerned that once all plant life dis-
appears, the soil on the banks of the
river will slip away, causing irreparable
erosion.

We are not unmindful that the statute
speaks of the policy of maximum beneficial
and integrated use of surface and sub-
surface water. But efficacious use does
not mean uplifting one natural resource
té the detriment of another. The waters -
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of Colorado belong to the people, but so
: does the land. There must be a balancing
‘ effect, and the elements of water and

land must be used in harmony to the maxi-
mum feasible use of both." 529 P.2d 1321 at

1327.
The Court then cited the minimum stream flow
statute.
4. In partial response to Justice Grove's con-

curring opinion, the state legislature enacted
House Bill 1191, 1975 Session Laws, p. 1397, C.R.S.
1973 § 37-92-103(9) to exclude the salvage of
tributary waters by the eradication of phreatophytes
from the definition of "plan for augmentation."

B. Protection of Fishing Streams--C.R.S. 1973,
§§ 33-5-101.
1. State Policy established to protect and
preserve the fishing waters of the state from
state agency actions which would change the natural
existing state and availability of fishing streams.

2. No state agency shall abstruct, damage,
diminish, destroy, change, modify, or vary the
4 natural existing shape and form of any stream or
0 its banks or tributaries by any construction
without first notifying the wildlife commission.

3. Notice shall be given not less than 90 days
prior to construction and shall detail the proposed
plan.

4. If the commission finds an adverse effect on
the stream, it shall so notify the agency alcng
'with recommendations for alternative construction.

5. If the agerncy refuses to modify its original
plans, the commission may seek arbitration by the

governor who shall decide the controversy without
judicial review.
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‘ _ AESTHETICS

I. Zoning.

A. General Rule - & ;oning ordinance may not be based on
aesthetic cansiderafions alone. Willison v. Cooke,
S4 Coclo. 320, 329, 130 P. 828 (1913).

B. Minority view - a growing number of recent decisions
have upheld zoning regulations based eolely;éé pre-
}dominantly upon aesthetics. Annot., " Aesthetic
Objectives or Consid;fafiona as Affecting validity
of Zoning Ordinance.” 21 A.L.R. 3d 12221968).

C.Aesthetics as an auxiliary consideration -~ a zoning
regulation based in part on aesthetics is not invalid
if it may be sustained on other grounds, Anderson,

‘ American Law of Zoning, Ch. 7.22 (1968)

D. Colorado.

1. willison, supra., stated the general rule that
aesthetics alone cannot support a zoning ordinance,
The pertinent state statutes dé not expressly
mention aesthetics as a propar subject for regu-
lation thru zoning. CRS °'73, 31-23-201 and 203.
However, the Local Govornment Lend Use Control
Enabling Act, '74 S.L., ch. 81, p. 353, authorizes
land ﬁae regulation for several purposes closely
related to aesthetics and in light of the progress.

of zoning law since 1913, an aesthetic-based

s e




zoning ordinance might now be sustained.
2. Aesthetic considentiohs are now validly protected .
in Colorado thru zoning roétrictiom on hoight.
standards of design, open land requirements, and
lot size minimums.
| E.. Bidliography.
1. Annot., "Validity and Construction of Zoning Ordinance
Regulating Architectural Style or Design of Structure.”
41 A.L.R. 34 1397 (1972).
'2. Comment, “Aesthetic Zoning Preservation of Historic

Areas,” 29 Popdan L. Rev. 729 (1960) .




II.

Covenants,

Ao'

Restrictive covenants have been an effective means
of promoting'iesthetics. Particular uses of land,
cost of structures. height limitations, posting
of billboards, and color and nrchitecturo of

‘buildings all may be validly restricted by covenants.

Annot., "Validity and Construction of Restrictive
Covenant Requiring Consent to Construction on Lot,"
uo A.L.R, 864 (1971): and Annot., “Validity and
Construction of Restrictive Covenants Controlling
Architectural Style of Bulldings to be erected on
Property," 47 A.L.R. 1232 (1973).

B. Colorado cases.

1. Burns Realty v. Mack, 168 Colo. 1, 450 P.2d 75

(1969), (denied use of subdivision 1ot as an
access street to ; shopping center because of
covenant }imiting all lots to residential purposes.)
2, gggg ¥ Cheyenne Homes, Inc. 168 Colo. 6, 449
P. 2d (1969) (prohibited the moving of a 30 yr.
old Spanish style house into a aubdivision
of modern ranch style homes because of a covenant
requiring the approval of an architectural control
committee which was not obtained.)
3. ¥. Alameda Heights Homeowners Assoc. v County Comm.,
169 Colo, 491, 458 p 24 253 (1969) (Enjoired o
shopping center development in a subdivision wherein
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Se

covenants allowed only'residential.useel change in

character of area surrcunding a subdivision is

not sufficient reason to dissolve fhoﬁcovunants
where the subdivision itself has not changed in
character.) ‘;

Lidke v ngtih. 31 Colo. App. 40, 500 P.2d 1184,
(1972) (upheld eoven;nt requiring single family

hcmes despite provisien in covenant that incorporated

‘ex;sting zoning regulatious which would have per-

mitted multi-family units,)
Rooney v Feople Eank of Arapahoq gggg;;,.Jz Colo.

App. 178, 513 P,2d 1077 (1973) (gpdgg}ctivv covenants

1imiting subdivisions lots to residential use may

10T be enforced by a property owner in an ad-

| jacent subdivisi.n, at lemst in the absence of

a showing that both subdivisions were developed

as part of a -general scheme.) |

Snowmass Amer. Corp. ¥ Schoenneit, _ Colo. APp. _
524 P.24 645 (1974) (upheld covenant requiring -
approval of an architectural controiL committee if
the committee acti under an orainance whioh clearly
expresses its intent and provides sufficient cri-
teria for judgement and if the committee acts

in good faith amd in a reasonable manner.)

h ‘




III. Signs

A. Colorado - Outdoor Advertising Act, CRS°73, 43-
1-401 et, seq.

.

2,

3.

L4,

Prohibition - no person shall erect or maintain
any outdoor advertising device visible from the .
state highway system unless guch device is
maintained in accordance with the Act.
Exemptions '

a, Officlal signs.

" be Advertisements for the sale or lease of

property on which the sign is posted. .
€+ Advertisements for activities or the land
on which the sign is posted.
d. Signs in areas soned industrial or com-
mercial,
Licenses - no person shall engage in the outdoor
ldvertiéing business without first obtaining a
license from the division of highways. Ad-
vertising on one‘'s own premises is exempt.
Failure to obtain a license can result in the
removal of all one's advertiéing doviccs.
Permits
‘a. As of 1/1/71, no person shall us® or main-
tain any advertising device.visible from the
gtate highway system without first obtaining
an annual permit,
b. No permits will be issued for advertising

devices not in existence on 1,/1/71.
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c. A permit requires the applicant to erect

and maintain the avertising device ina
safe, sound, and good condition, allows
not more than two signs per facing, and
limits the device to sixty lineal feet in
length or less.

d. Noncompliance with permit provisions or
abandorment of the device may result in

' ‘removal of advertising devices.

e. Permits prohibited for several liated
activities such as signs in right-of-way
sites, attachments to natural objocté.
and obstructions of the view of traffic.

5. Nonconforming advertising devices -~ may be
continued zbut provisions made for their eventual : .
removal. |

6. 'Indepondencq Pass - This segment af State

Highway 82 declared a scenic highway area in

which no advertising device ﬁay be erected

and those presently existing must be removed

by July 1, 1976.

7. Administration - Colorado Division of Highways
and state highway commission each have duties
and powers under the act and may promulgate

rules and regulations.
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B.

Local - many localities in Colorado, especially
larger citles, hawe sign ordinances. Denver's
ordinance is fairly comprehensive and provides
for the réhoval of many signs. However, it has
been modified by the courts. See; Art Nsep Co ¥
Denver, 488 F. 24 118 (10th Cir. 1973) and §2
Denver L. J. 113 (1975) -
Federal Highway Beautification Act of 1965,

23 U.S.C. 131, as amended.

a., Control of Outdoor Advertising - erection and
maintenance of outdoor advertising adjacent
to the Interstate and primary systems is to bve
controlled by the States and Secrestary of DOT.

b. Funds apportioned to a state shall be reduced
by 10% if the state fails to provide for
effective control of such outdoor advertising.
The Colorado Act outlined above reflects the
requirements of the federal statute.

¢.. Similar provisions control junk yards 25 U.S.C. § 136,

d. See, Cunningham, "Billboard Contrel under the |
Highway Beautificacion Act of 1965,* 71 Mieh. L.
Rev. 1296 (1973).

IV. Visual Pollution

A.

Nuisance - actions have been brought under nuisance
or other legal theories to attempt to prevent
dzmage to aesthetically-pleasihg placss and to stop

the developnent of unusual ugliness., Courts have
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generally rebuftfed such actions because of the

gubjectivity involved and the countervailing

weight of economic freedom. Issue is frequently
framed as whether or not the defendent‘s act
unreasonﬁbly interfeer with the plaintif;'s use
and enjoyment of his property.

B, Gettysburg Tower ~ lawsuits by'local residents
and the state Attornpy General attempted to pré-
vent thelconstruction of a huge, commercial tower
ad jacent to the Gettysburg Nationali Military Park' N
in Pennsylvania as a public nuisance, seriously
damaging the QIgnity of the area,as a cause of
mental discomfort to the residents, and as causing
immediate and irreparable harm. None of the legal

actions were successful dut thru administrative

pressure by the National Park Service a settlemept

was reached where the tower would be moved to a

less objectirnable spot and certain revenues from

its operation would be contributed to restoration

of the historic Park area.,

C. Bivliography

1. Broughton, "Aesthetics and Environmental law:
Decizsions and Velues," 7 Lapnd and Water L. Rev.
bs51-(1972)

2, Leighty, "Aesthetics as a Legal Basis for
Environmental Contrel, " 17 Wayne L. Rev,
1347 (1971)

2, Noel, “Unaesthetic 5ites as Nulsances,"
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ERIC

Aruitoxt provided by Eic:

AESTHETICS

V.

The'ﬁilderness Act, 16 USC §1131, et seq.

A,

D.

Purpose - to establish a national Qilderness preserva-
tion system composed of lands from national forests,
parks and monuments, wildlife fefuges, and game ranges.
Fifty-four areas.totaling 9.3 million acres were
originally designated ‘and the statute provides a procedure
for additional designations. On December 19, 1974
Congress passed the Eastern Wilderness Areas Amendment
Act which brought sixteen areas in the easterﬁ‘United
States into the system. Nationwide, there are now more

than 125 wilderness areas comprised of over 13 million

acres.

Definition - "A wilderness, in contrast with those
areas where man and his own works dominate the land-
scape, is hereby recognized as an area where the earth
and its community of life are untrammeled by man, where
man him§elf is a visitor who does not remain."

16 USC §1131(c)

Procedure
1. Federal agency field studies of potential wilderness

areas,'public hearings and recommendations o the
President.' A ten year period of agency review
terminated on Sept. 4, 1974, but there is still -some
agency activity.

2. President makes recommendations to Congress.

3. | Only Congress can designate wilderness areas. Most
of the current activity‘involves Congressional
review of agency and presideﬁtial proposalé. Both
developmental interests and ¢nvironmental groups
lobby intensely on these proposals,

Administration
1, Must be managed so as to preserve the wilderness

character.

2. Commercial enterprise, roads and motor vehicles are

generally prohibited. 5 O 9.



3. Although some prospecting may now take place in

wilderness areag, after January 1, 1984, the federal'

mining and mineral leasing statutes wil. not apply
to such areah.
4. Water and utility projects may be established in
' wilderness areas only by authorization of.the. """"
President.
E. Colorado Wilderness
1. Fivé areas designated by the 1964 Act-Mt. Zirkel,
West Elk, Rawah, La Garita, and Maroon Bells-
Snowmass.
2. .Wéminuche Wilderness created on January 3, 1975.
3. 681,258 acres (1% of all Colo. land) is designated
Wilderness; about 3 million acres zre officially
recommended or are under study for wilderneés,

including controversial Flat Tops and Eagles Nest

proposals.

4. National Park Service has made recommendations
for Wilderness designations in Black Canyon of the
Gunnison N.M., Colorado N.M., Great Sand Dunes, N.M.,
Dinosaur N.M., Mesa Verde N.P.;’and Rocky Mountain
N.P.

F. Bibliography:

1. Parker v. United States, 309 F.Suép. 594 (D.C. Colo.
1970), aff'd. 448 F.2d4 793 (10th Cir., 1971), cert.
den. 405 US 989 (1972) (Citizens may enjoin the
Forest Service from disturbing lands which are
proper for study under the Wilderness Act until
Congress and the Fresident have acted upon the
Secrétary of Agriculture's wilderness recommenda-

tions for the area).
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A ESTHETICS

VI.

A.

B.

C.

2. Henning, The Ecology of the folitical/Administrative
Process for Wilderness Ciassification, 11 ggEL;
Res. J. 69 (1971)

3. McClosky, The Wilderness Act of 1964: Its
Background arnd Meaning, 45 Ore. L. Rev. 288 (1966).

4. Wilderness Workshop of Colorado Open séace Council

1325 Delaware St., Denver 80204.

‘Junkyards Adjacent to Highways, C.R.S. '73, 43-01-501, et seq.

No vigible junkyard may be established or maintained
within 1000 feet of a federal-aid primary cr intekséate
highway without a permit from the'state department of
highways, unless the area is industrially zoneg.
Permits shall bé issued iy to screened junkyards.

The Highway Department . hall screen all such junkyards
in existence on Februa:y i1, 1966€.

Local zoning generally regulates junkyards. eg.

Board of County Comm'rs. v Thompson, 177 Colo. 277,

493 P.2d 1358 (1972).
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AESTHETICS

VII. Colorado Underground Conversion of Utilities Act,

C.R.S. '73, 29-8-101, et seq.

A.

Local Improvement Districts - authorizes the
establishment of such districts and the assessment

of real property therein for the underground conversion

- of overhead facilities (electric or communication).

Status - few districts have been formed probaﬁl}
because of the gréat costs involved in such conversions.
Many local zoning ordinances now require initial
insfallation of underround facilities. -

Lyman v Town of Bow Mar, Colo. » 533 P.24d

1129 (1975) - The creation of such a district in the
Denver suburban area of Bow Mar was upheld and the

constitutionality of the Act sustained.

Bibliography - see generally, Buchman, "Electric
Transmission Lines and the Environment," 21 Cleveland ‘

St. L. Rev. 121 (1972).

ot
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AESTHETICS
' VIII. Minimum Stream Flows and Lake Lévels.

T A.. Colorado Water Conservation Boaid is empowered to
appropriate water "to preserve the natural environment
to. a reasonable degree," C.R.S. '73,-37-92-101(3),
which purpose is now defined as a beneficial use.
C.R.S. '73, 37-92-103(4).

B. The CWCB has obtained several decrees and has filed for
others to maintain stream levels. _ -

c. Such rights are like all other appropriative rights and
will not injure senior rights.

D. 'The constitutionality of this 1973 legislation has been
cqquestioned and minimum stream flow issues (lack of a
pPhysical diversion and the exclusive power of the CWCB)

are now in state water court. See generally, State Dept.

of Parks v Idaho Dépt. of Water Admin., Idaho
‘ 530 P.2d 924 (1974) (upholding minimum stream flow rights
in Idaho). h
IX. Federal Reserved Water Right Claims

A, The United States has filed for minimum stream flows

and lake levels under the reserved right theory that when
federal lands Qere withdrawn from the public domain,
waters necessary to effectuate the purposes of the lands
were also withdrawn. These claims are based upon
esthetic, recreation and wildlife purposes.

B. The federal reserved water right claims have been
opposed -and are awaiting decision by various state water
courts. See generally, Kiechel and Burke, "Federal-
State Relations in Water Resources'Adjudication and

2ee Administration; Integration of Reserved Rights with

Appropriative Rights," 18 Rocky Mt. Min. L. Inst.

. . 531 (1973).
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ABSTHETICS

X. Wild and Scenic Rivers «~t of 1968, 16 USC §1271, et seq.

A. Purpose - to preserve rivers or seq@ents £hereof in

neir natural state and to protect such waters and

their immediate environs from dams and construction
projects._ The Act placed 8 river areas in the system,

required the study of 27 others and established a

'procedure for future additions. . ‘

B. ‘C1assification

1. Wild ~ free of impoundqents, generally
inaccesible except by trail, essentially
primitive shoreline, and unpolluted waters.

2. Scenic - free of impoundments, largely
primitive and undeveloped shorelines, and
accessible in places by roads.

3. Recreational -~ readily accessible, may have

some shoreline development and may have

undergone some diversions or impoundments'in
the past.

4. Adjacent lands - immediate environment of the
above three classes must possess "outstindingly
remarkable scenic, recreational, geologic, ¥ish
and wildlife, historic, cultural or similar‘
values." Boundaries of each aréa are established
by the administrating agency. -

c. Decignation

1. By ConéieSs

2. By state legislation, application by the governor
and approval of the Secretary of the Interior.

D. Administration

1. Each component is administered in accordance with

its classification.
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8.

Federal areas are managed by the Secretary of

the Interior or the Secretary of Agriculture (if
thé river area is mostly within a national forest).
State-designated areas are administéred by the
state at its. own expense.

FPC may not ense any project works on or
directly affe«: .nqg a designated river.

Nc federal agency shall éssist any project by
loan, wsran* license or ocherwise that woﬁid

have a dir+... and adverse effect on thé values for
which the river was designated. .

Easements and rights‘of way may be granted if
consistent with the policy of the act.

Federal mining and mineral leasing laws are ap-
plicable but mining operatioﬂs may be regulated

to effectuate the purposes of the act. Mining
claims affecting lands within an area must be
limited to zurface mineral resources.

State hunting and fishing laws are not affected.

E. Colorado

1.

-

ERIC

Aruitoxt provided by Eic:

Colorado has no rivers or river areas in the
national system.

The following river segments in Colorado have been
introduced in Congress for inclusion:

a) BighThompson, Colorado: The segment from its

source to the boundary of Rocky Mountain
National Park. '

45) Cache la Poudre, Colorado: Both forks from

their sources to their confluence, thence
the Cache la Poudre- to the eastern boundary
of Roosevelt National Forest. -

c) Colorado, Colorado and Utah: The segment from
its confluence with the Dolores River, Utah,

upstream to a point 19.5 miles from the
Utah-Colorado border in Colorado.

56
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d)

e)

f)

q)

h)

3)

k)

1)

Conejos, rolorado: The three forks from their
sources to their confluence, thence the Conejos
to its first junction with State Highway 17,
excluding Platoro Reservoir. '

Elk, Colorado: The segment from its source
to Clark.

Encampment, Colorado: The Main Fork and West
Fork to their confiuence, thence the Encamp-
ment to the Colorado-Wyoming border, including
the tributaries and headwaters.

Green, Coloracdo: The entire segment within the
State of Colecrado.

Gunnison, Colorado: The segment from the up-.
stream (southern) hcundary of the Black
Canyon of the Gunnison National Monument to
its confluence with the North Fork.

Los Pinos, Colorado: The segment from its
source, including the tributaries and head-
waters within the San Juan Primitive Area, to
the northern boundary of the Granite Peak
Ranch.

Piedra, Colorado: The Middle Fork and East

Fork from their sources to their conflusznce,
thence the Piedra to its junction with

Colorado Highway 160, including the tributaries
and headwaters on national forest lands.

Yampa, Colorado: The segment within the
boundaries of the Dinosaur National Monument.

Dolores, Colorado: The segment of the main

stem from Rico upstream to its source, including
its headwaters; the West Dolores fxom its
source, including its headwaters, downstreai

to its confluence with the main stem; and the
segment from the west boundary, section 2,
township 38 north, range 16 west, NMPM, below
the proposed McPhee Dam, downstream to the
Colorado-Utah border, excluding the segment

from one mile above Highway 90 to the confluence .
of the San Miguel River.

F. Bibliography

1.

Tarlock, "Preservation of Scenic Rivers",

55 Ky L.J. 745 (1968).

marlock and Tippy, "The Wild and Scenic Rivers

Act of 1968" 55 Cornell L. Rev. 707 (1970).
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AESTHETICS

‘ XI  National Trails System Act, 16 USC §1241, et seq.

‘ A. Purpose - to establish a national system of
recreational and scenic paths for access tc and
enjoyment of the -outdoors. The Act designated the
Appalachian Trail and the Pacific Crest trail as
initial components, required the study of others, and
provided a procedure for additions.

B. Classification
1. Recreation - to proviie a varierty of outdoor
recreation uses in or reasonab.y accessible to
urban areas.
2. Scenic - for the conservation and enjoyment:of
nationally significant scenié, historical,
natural or cultural qualities.
3. Connecting or side trails - points of access
‘ or connection.
C. Designation
1. Secretary of Interior and Secretary of Agriculture
may desién#té feEreétional trails with the consent
of the'federal agency, or state or political sub-
division having jurisdiction over the lands
involved. About forty-eight trails have been so
designated.
2. Only Congress can designate scenic trails.
3. Fe@eral agencies and programs shall encourage
_the establishment of trails by states, local
governménts and private interests. |
D. Administration
1. Appropriate secretary may issue regulations for use.
2. Motor vehicles prohibited on scenic trail.

@ 58
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Federal agencies may enter into cooperative agree-
ments, acquire or condemn lands or interests
therein, and grant easements and right of ways in

regard to the national trails system.

E. Colorado

1.
2.

Colorado has no trails in the national system.
Three trails through Colorado were listed in the
Act for study and potential designation:

a) Continental D;vide Trail

b) Sante Fe Trail

) Mormon ‘Battalion Trail

State trails have been discussedé for along the

froat range and from Denver to Durango.

“s
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HISTORIC PRESERVATION

‘ I. Colorado Law

A. Historical, Prehistorical and Archeological Resources -

ERIC

Aruitoxt provided by Eic:

C.R.S. '73, 24-80-401, et seq.

1.

Colorado reserves title to all historical, pre-
historical, énd archeological resources in all

areas (lands, rivers, et al.) owned by the state

or by any ofwigs'éolitical subdivision, and

reserves right-of-way access: )

Creates office of state afcheologist who, in
conjunction with the State Historical Society,
administers the act.

Permits - Society shall issue permits for investiga-
tion and excavatiorn of resources. The permit requires
annual progress reports, inventory, and the right of’
the state to a representative collection. '
Society may make agreements for the exercise of

its powers on nonstate-owned land.

Penalties - Knowing and willful disturbanciéqf
resources without permit is a misdemeanor with a
fine up to $500. and jail up to 30 days. Articles
and money.derived from the illegal sale or trade of
resources shall be forfeited to the society.

Society may obtain injunction to stop unlawful

disturbance. B

Governor may establish state monuments on state-

. owned parcels of land.

Historical Monuments - C.R.S. '73 24-80-501, et seq.

1.

30

Historical sites acquired by the State Historical

- Society .re state historical monuments.

19
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2. State Historical Society shall survey and sfudy
sites and structures for a long-term historical
preservation program and the sociéty maf acquire such.

C. GHOST TOWNS

1. Stafé Historical Séciety may designate any ap-
prxopriate area a éhost town unless private or public
owner objects. .

2. No person shall damage, destroy or take anything .
from a designated ghost town except by permission
of the property owner.l Violatidn is misdemeanor:;
fine - up to $2,000. and jail - up to 6 months, or both.

D. Conservation Tru;t Funds |

1. Establish states conservation trust fund to be funded
annually by appropriation by the state legislature.
Each county's share equals the percentage its popula-
tinn bears to the state's population, and within each
county eaéh-municipality's share equals the percent-
age its population bears to the county population.

2. Local government must put the money in a conserva;
tion trust fund and to be expended only for the
acquisition and development of new conservation sites.

3. "New conservation sites™ means "interests in land
and water, acquired after establishment of a
conservation trust fund pursuant to this section,
for park or recreation purposes, for all types of
open space including but not limited to floodplains,
greenbelts, agricultural lands, or scenic areas,
or for any scientific, historic, scenic, recreational,
aesthetic, or similar purpose."”

E. Historical considerations in land use legislation.

1. H.B. 1041 - '74 S.L. Ch. 80, p. 335, et seq.
U1
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II. Federal

"...local governmeat may designate...c) Areas
containing, or haﬁing a significant impact upon,
historical, natural, or archaeological resources

of statewide importance as areas of state interest."
106-7-202(3) "Areas containing, or having a signifi-
cant impact upon, historical, natural, or archaeo-
logical resources of statewide importance, aé
determined by the state historical society, the
department of natural resources, and the appropriate
local government, shall be administered by the
appropriate state agency in conjunction with the
appropriate local government in a manner that will
allow man to function in harmony with, rather than
be destructive to, these resources.... bevelopment
in areas containing historical, archaeological, or
natural resources shall be conducted in a manner
which will minimize damage to those resources for
future use."

Designation as an area of state interést tfiggers
the provision requiring a permit for development

in that area. 106-7-501.

Local Govesrnment. Land Use Control Enabling Act

of '74 ('7{ S.L., Ch. 81 p. 353-355).

Local government granted the authorify to plan for
and adopt land use regulations for land with

historical or archaeclogical importance.

A. The Antiquities Act of 1906, 15 U.S5.C. §431 et seq.(1970)

1.

o

ERIC

Aruitoxt provided by Eic:

Nationzl moruments - granted the president discre-
tionary powers to declare historic and prehistoric
structures, landmarks and other objects of historic

or scientific interest on federal land as national
21
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monuments. Secretary of Interior may accept private

sites for designation. There are now 82 National
Monuments, including the Great Sand Dunes, Dinosaur,
Colorado, Black anyon of the Gunnison, an?i
®larissant Fossil Beds National Mcnumerts in Cclorado.
2, Permits - any exploration affecting the cbjécts
pfotected by the National Munument must be authorized
by permit from the departmental secrestary having
jurisdiction over the land. The Smithsoniah
Institute receives the application and makes a
recommendation of épproval or denial. Only scientific
and educational exploration is permitted and site .
preservation and permanent display of objécés dis~
covered are encouraged.
3. Penalties - any person "who shall appropriate,

excavate, injure or destroy any historic or pre-

historic ruin or monument, or any object of antiquity”
without permission of the Secretary commits a mis-
demeanor punishable by fine of not more than $500
and imprisonnent for no£ more than 90 days, or both.
This prohibition and penalty now apply to historical
objects on federal property which has not been
designated as a national monument.
B. The Historic Sites Act of 1935, 16 U.S.C. §461 et seq.

(1970) .

1, folicy - preservation for public use of historic
sites and objects of national significance.

2. Administration
a) Secretary of Interior - acting through the

habilitate sites, acquire property by condemna-

tion and otherwise, provide educational displays,

O ‘ 22 ()3 .
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. | supervise research and conﬁréct with others
‘ concerning the maintenanée and operation of
historic sites. Act grants the Secretary
broad discretion in selecting and operating sites.
b) Advisory Board of National Parks, Historic Sites,
Ruildings and Monuments - established to
obtain citizen-expert input.
c) Registry of National Historic Landmafﬁs -
properties identified by the National Survey of
Historic Sites and Buildings which commenced
in 1937 are eligible for inclusion as a land-
mark for exceptional value. Landmark status
often is integral to statutory protection and
would be of assistance in non-statutory
preservation suits. Under the 1935 Act private
‘ property may be included in the Registry if its
owner agrees to preserve it, allow periodic
inspection and use it in a manner consistant
with its historical importance. The only
reEourse for violation of this agreement is
removal of the landmark designation. Financial
aid is available to individuals, organizations
and state and local governments for landmark
preservation.
C. The Reservoir Salvage Act of 1960, 16 U.S.C. §469 (1970)
l. _Policy - to preserve historical and archaeological
data and objects which might be damaged or destroyed
by water resource development (similar protection .
offered previous to highway construction; 23 U.S.C.

§305 (1970) )

( X 7Y
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2. Requirement

a) Prior to any construction of a dam by a
. federal agency'or'federal licensee, the
Secretary of the Interior shall be notified so
that a historical survey of the area to be
. flooded can be undertaken.

b) Only significant sites will be acted upon by
the Secretary and data and objects recovered
shall become government property.

D. The National Historic Preservation Act of 1966, 16. U.S.C.
§470 et seq (1970), as amended, 16 USCA §470 (Supp. 1973).
1. National Register

a) State Liason officer develops a statewide
historic preservation plan, including designa-
tion of historic sites and nominations to the

Secretary of the Interior.

b) The Secretary reviews the nomination to see
if criteria are met and, if so, enters the
nomination in the ﬁEgister.

c) Scope

i) Places - buildings, objects, districts,
structures and sites. This is a compre-
hensive gegigter and aliows inclusion of
geograph?é“&reas such as Cripple Creek,
Georgetown-Silver Plumé, and Curtis-
Champa Street districts.

ii) Criteria - importance in American history,
architecture, archeology, or culture and
an association with important events,
significant persons, distinctive
construction (or high artistic value), or

historical information.

24
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d) Effect of inclusion _

' i) Any federal or federally assisted under-
taking or federally licensed project shall
‘first také into account the effect of the
undertakinglon any entities included in
the Register. The Advisory Council on
Historic Preservation (council_of:govern—
ment officials and presidentially-
appointed citizens) must be given the
opportunity to comment and réasonabie
alternatives must.be considered. See,

Thompson v Fugate, 347 F.Supp. 120

(E.D. Va. 1972); Ely v Velde, 451 F.2d
1130 (4th Ccir. 1971).

ii) Consent of the owner is not required and
he is free to take whatever action he
wishes in regard to the registered object.
The only restrictions go to federal action.

2. Federal assistance - the Act provides for both
technicél and financial assistance to states for
historic survey and preservation work.

National Environmental Policy Act of 1969, 42 U.S.S.

§4321 et seq (1970) - NEPA speci}ically enunciates a

policy of preserving important historical and cultural
aspects of the American heritage, and provides some
protection for historical properties not included in
the National' Register.

Executive Order No. 11,5%3, 36 CFR 8921 (1971)

1. Orders all federal.agencies to provide leadership
in preserving, restoring and maintaining historic
and cultural resources.

2. Federal agencies must locate, inventory and
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nominate for inclusion to the National Register
eligible historic properties upder their juris-
diction.

3. Federal agencies must institute plans to contribute

to historic preservation and enhancement.

III. Bibliography
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NOISE

I. Colorado

e

A. Noise Abatement Act, C.R.S. '75, 25-12~-101 et seq.

1.

Noise Zones - Snund levels of noise from sources

to which the law is applicable and which radiate

from a éroperty line at a distance of 25 ft. or

more therefrom in excess of the db(A) established

for the following time periods and zones .shall

constitute prima facie evidence that such noise is

a public nuisance:

7:00 a.m. to 7:00 p.m. to
Zone next 7:00 p.m. next 7:00 a.m.

Residential 55 db(A) 50 db(a)
Commercial 60 db(Aa) 55 db(A)
Light Industrial 70 db(r) - 65 db(a)
Industrial 80 db(A) 75 db (A)

a)

b)

c)

d)

e)

A decibel is a unit used to express the magni-
tude cf a change in sound level. Each additional
decibel represents a 10-fold increase in volume.
The term db(A) is a measurement which simulates
human hearing. Normal speech is generally
measured at 60 db(A), a whisper at 20 db(a),

rock music in a discotheque at 120 db(A), and

an air raid siren at 140 db(A). Sound may begin
to cause physical distress between 130-160 .db(A).

Measurement must be made when the wind velocity

is not more than 5 M.P.H., and consideration

must be given to encompassing noise from the
environment.

The above-listed levels may be increased by

10 db(A) between 7:00 a.m. and 7:00 p.m. for a
period not ﬁo exceed 15 mins. in any one-hour
period.

Periodic, impulsive, or shrill voices shall be
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x

f)

considered a public¢ nuisance when sﬁéﬁ noise
levels are 5 db(A) less than those above-
listed. .

Railroad and.construction activities are permit-

ted industrial zone levels in most circumstances.

Noise restrictions for new, -off-road vehicles -

a)

b)

c)

Maximum db(A) listed for various vehicles
No pefson‘may sell or offer to sell new a
vehicles exceeding the maximum

Violations are misdemeanors with fines of

not less than $50 nor more than $300.

Enforcement

a)

b)

c)

f.quitable actions - any resident may bring an
action to abate the public nuisance.l
i) Court may stay an order to give the defeﬁd—
ant time to comply with the statute.
ii) Violations of court orders shall be punished
as contempt by fines of not less than
| $100., nor more than $2,000. Each day in
violation equals a separate offense.
Local authorities
i) Motor vehicles - may adopt noise restrict-
ions within specified limits.
ii) May adopt other standards which are no
less restrictive than the provisions of
the state law.
Few, if any, actions have been brought under
the state law, apparently because of difficulties
in obtaining acoustical experts to make the

necessary measurements and the cost involved.
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B. Local

1.

Denver, Boulder (one of the oldest noise ordinances-:
in America), Englewood, Colorado Springs, Arvada,

Littleton and Lakewood have adopted noise ordinances.

Denver's ordinance is comprehensive and regulates

both motor vehicles and stationary sources such as

construction activity.

a) Generally, warnings are issued and plans of
compliénce‘ara sought.

b) Both noise levels and hours are.regulated.

c) Enforcement and administration is divided
between the police department and the health
and hospitals department. .

d) About six cases have been filed in County Court

since the ordinance's adoption in June, 1974.

C. Federal

1.

Background ’

a) The Clean Air Amendments of 1970 established
the Offiée of Noise Abatement and Control
within the EPA to study and report on the
problem of noise. '

b) Following the submission of the EPA's report,
the Noise Control Act of 1972 was enacted.

c) A few noise control provisions have been
enacted in specific areas, i.e. Federal Aviation

Act Amendments of 1968, 49 USC §1431 (1970).

' The Noise Control Act of 1972, 42 USC §4901 et seq.

(and related statutes and regulations)
a) Aircraft noise
i) FAA is still primavily respousible for
noise control ané has issued numerous

regulations.
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ii) EPA directed to study #nd repért on

aircraft noise.
iii) EPA shall make noise control proposais
to the FAA. '

iv) Burbank v Iockheed Air .erminal Inc.

411 U.S. 624 (1973) found a general
federal preemption of the regulation of
aircraft noise. ‘
b) Surface transportation

1) EPA regulations for. railroads and motor
carriers (trucks and buses) engaged in
-interstate_commerce: 38 Fed.Reg. 144 ,
(1973) Regulatory power goes to both
equipment and operations.

ii) Federai Highway Administration has issued

st andards and procedures to be used in the

planning and design of highways. 39 Fed. Reg.
129 (1974); 23 usc §109(i) (1970).
c) Product Noise

i} EPA will regulate the noise emission
characteristics of products in interstate
commerce which are major noise.sources
(including engines, construction eqﬁip-
ment, transportatioh equipment and
electrical devices).

ii) EPA's responsibility goes to both standards
of noise levels and to labeling as to the
noise generating and noise reducing
characteristics of products.

a) Manufacturers must make warranty that

product complies with the applicable

standard.
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Aruitoxt provided by Eic:

d)

b) EPA may certify that a product is a
"low-noise emission" one and such
products receive preferences in

federal purchasing.

General

i)

ii)

iii)

iv)

Intent of the Act and the pertiﬁent reéulh—
tions go to maximum noise levels and to
noise level reduction. o

Criminal penalties

a) Each day of violation can be punished
by maximum imprisonment of one year or
a fine of $25,000, or both.

b) oOnce convicted, subsequent_penglties
can be a maximum imprisonment of two
years and a $50,000 fine, or both.

c) Tampering with monitoring devices or .
false statements can be punished by
6 months iﬁprisonment or a $§10,000
fine, or both.

Citizen Suits

a) Citizens may bring suits against vio-~
lators of the Act or against the EPA
for its failure to perform a duty under
the Act. ‘

b) A citizen suit is precluded if the EPA
has brought an action against the
alleged violator.

EPA enforcement - fairly broad enforcement

powers inciuding authority to subpoena and

to take information to enable it to carry
out the act, and to. issue orders necessary
to protect the public health and welfare

under the act.
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3. Miscellany

a)

b):

c)

The Dept. of Housing and Urban Development

(HUD) has adopted noise policies applicable to

its programs. HUD will not assist construction

on sites exposed to unacceptable levels of noise
or projects which fail to minimize interior
noise.exposure. 37 Fed. Reg. 22673, 22675
(1972) ; and HUD, Circular 1390.2 Noise Abatément
and Control: Departmental Policy, Iﬁplementation,
Responsibilities, and Standards (8/4/71).

The General Services Administration's Public
Building Sefvices will consider noise impacts'
in selecting sites, designs and constructién of

federal facilities. Additionally, GSA is author-

ized to pay a premium for EPA certified low-

noise emission products. EPA, Summary of Noise

Programs in the Federal Government (12/31/71).

.Noise standards are in effect under the

Occupational Safety and Health Act of 1970
(OSHA) , 29 UsC 5651, et seq. (1970). These
standards set maximum duration periods for sound
exposures of 90 Gb(A) and above for all employees ]
in businesses affecting interstate commerce.
41 C.F.R. §50-204.10 (1970). Employers must
use controls or provide protective equipment

for employees.

D. Legal Actions

a)

Nuisance

i) Public nuisance - may be brought pursuant
to the Colorado statute. 25-12-104.

ii) Eefore the adoption of the state noise

abatement law, nuisance actions based on
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noise have been successful, 3ee,

‘ . Krebs v Hermann, 90 Colo. 61, 6 P.2d 907

(1931). (The maintenance of a kennel of
40-90 barking dogs may be enjoined as
priﬁate nuisance); See also, Lavelle v
Julesburg, 49 Colo. 290, 112 P. 774 (1910)
(Adjacent landowner may not receive damages
.for noise, smoke and vapors from.a power
plant since they are inconveniences suffered
by the general public). ‘
" ... b) Inverse Condemnation

i) Action may be brought against governmental
entities on a constitutional thgorf of a
"taking" of proberty by virtue of excessive
noise invasion.

ii) Such a "taking" has been found in airplane

‘, noise cases.

a) United States v Causby, 328 US 256 (1946)

b) Griggs v Allegheny, 369 US 84 (1962)

c) Aaron v Los Angeles, 1 ELR 20196

(Cal.Supr. Ct. Feb. 5, 1970) (a
"taking” under a state constitutional
provision) .

d) See Baxter and Altree, "Legal Aspects
of Aircraft Noise," 15 J. Law and
Economics (1972)

c) Negligence
i) A tort action may exist for physical harm
caused by an unreasonable act of another
person in creating noise.

ii) Actions for annoyance or for psychological
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injh:y have been.suggeated. Yannacone, et

-

al., Environmental Rights and Remedies, -

(1972) (see 1974 Supplement).
5. Bibliography
a) Lake,"NEisez Emerging Federal Control."”

Federal Environmental Law, EnQironmental Law

Institute, pp 1150-1231, 1974,

b) Yannacone, et al., Environmental Rights and

Remedies, Ch. 11 (Noise) (1972) (See 1974
.Supplement for good discussion of the'mehsure—
ment and_characteristics of sound for use in
legal actions concerning noise).

c) "Noise from the operation of an industrial
plant as nuisance.”™ 23 ALR 1407, supp. 90
ALR 1207,
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‘ CNCR POLLUTION

I. Introduction - odor pollution is generally eonsidered
within the subject of air pollution. Thus, the law of
air pollution should be consulted by an attorney con-

fronted with an odor pollution problem.

II. Colorado.
A. Odor is considered an "air contaminant” under the
Air Pollution Control Act of 1970, CRS '73, 25-7=
101 et seq. Odors are primarily caused by minute
quantities of gas released into the air,
R. The Air Pollution Control Commission has issued
Odor Emission Régulations (Regulation No. 2, adopted
‘ 3/11/71) pursuant to statutory authorization to
reg..late odors. CRS '73, 25-7-108(2)(e).
1. Prohibition - no perscn shall cause the eﬁission
of odorous air contaminants from any single sousus
S0 as to result in detectable odors in excess of
certain limits, |
a. Resldential or commercial - !t is a violation if
odors are detected after the odorous air hwus
been diluted with ? or more vdlumne&lof odor-
free air.
b, All other areuas - it is a violation if odors
are detected after dilution by 15 or more
valumnes of odor-free air,
‘ c. “«'anufa.cturihg and agriculture odors shall not

be considered violations if the best practical

contrsl available is utilized (so long as g
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is reasonable). However, a violation may
still be found if there is a detectable odor
after dilution with 125 or ﬁﬁre volumnes cf
odor-free air.

2, Measuremont;'

a., Two odor measurements shﬁll be- taken &% ‘esxd
15 minutes apart but within 1 hour and shall
be from outside of the property from which
the odor originates. '

b. Measurements must be taken by selected personnel
schooled by the Colo. Dept. of Health in odor
evaluation. |

c. Evaluation may be made by use of the Barneby-
Cheney Scentometer which is an acceséory
attachment for the human olfactory system
(1ixe a gas mask) which enables the nose to

" determine a'mathematical relationship i2tween
the intensity of the stimulus and that of the
sensation produced, In effect, it is the
eqﬁivalent of the Ringlemann Chart used to
measure the air pollution of visual plumes.

I11. Federal - there has been little substantive federal
activity directly concerning odor pollutiqn except as

it relates to other air pollution control efforts.

(Xl
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. . IV. Nuisance.

A. Nulsance sults have successfully enjdinéd noxious
smells or recovere¢ damages for such.._Kgggg v.
Hermann, 90 Colo. 61, 6 P.2d 907 (1931), (odor
from dog excreta and frequenf loud barking constitute
a nuisance). |

B. Each situation will be considered by the court in
regard to the specific facts and circumstances. The
character of the neighborhood has been a determinative
factors city dyellers normally have no cause of action
against odors necessarily incident to an urban
environment,

V. References
‘ I.t. Yannacone, et al., Environmental Rights and Remedies,
Vol. 1, Ch, 4.6 (1972].
B. 61 Am, Jur. 2d Pollution Control §51.
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PESTICIDES

I. COLORADO | B 3 S
ﬂ. Pesticide Céntrol'Act. CRS '73, 35-4-101 et geq.
1. "Pests" means injoct'pests and animal pests
except fodenta.jackfaﬁbits. and predatory“animals:
gnd 1ué1udes fﬁngue of’other plant diseases and
weeds, | ' '
2, Administra%ion
a. State Dept. of Agricultural shall administer
and enforce the act. |

b. County pest 1nspectorl} examined and licensed
by the state, provide most of the field administration
of the act. |

3. 1Inspections and treatment

a. Farm and other property may be inspected for
pests and if found and determined to be of .
potential injury to others they shall be |
destroyed by thc owner or the inspector at the
owner's cost not to exceed $250;

b. Board of County Commissions may authorige spraylng.
disinfection, or other treatment for pest
control on private property with eventually
billing to the property owner.

C. The deﬁt. shall devise pest control means.

4. Pest-ridden ﬁatorial
a. Dept. may isolate or destroy any plant material
shipped in or into Colorado which carries or

is deemed 1liable to carry pests.
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‘ b. Owner shiil abate such pests or the material
' ‘ will be destroyed without recémpense.
5. Quarantines.
a. Dept. may quarantine any portion of the state affected

with serious pests when products, animsls or objects

would be 1ibel to spread the ﬁests to 6ther areas,

No carrier of pests may be transferred from a

quarantined area.
b. Quarantines may be imposed against the importation
of pest carriers into Colorado.
6. Emergencies - Dept. may make inspections and charge
the owner the cost thereof,
7. FPederal Agreements - Dept. may enter into agreements
’ : ‘ with any agency of'the federal government and may
delegate its authority to represéntatives}thereof.
8. Prohibition - No person shall knowingly transport
live pests in or into Colorado, except for sclientific
purposes, without permission of the Dept.
9. Penalitles
a. Violations of this act or of orders given
thereunder shall be for each day of the offense
and shall be punishable by a fine of $25-500.
b, The abuse or misuse of any cartificate,permit
or appointment shall be cause for the revocation
of sueh instrument,
B. Pest Control Districts, CRS '?73, “5-5-101.
‘ 1, Creation.
a., 25% cof the resident landowners within a con-

tinoous territory may petition the board of county
39
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commisg ioners to form a district.

‘b, County commissioners shall conduct an
election of all landowners 1n the proposed
district and if 66 2/3 of those voting favor
the district and the léndown.rs voting own
50% of th; land in the proposed district, -
it shall te established.

2. Administration _

a. State commissioner of agriculture s#:all desig-
nate the pest control methods to be used in
Colorado.

b. cOﬁnxy pest inspectors shall cooperate with
the state commissioner in locating and

eradicating pests.

¢. Landowners withiﬁia district must control
pests pursuant t; 6rdora of the commission
or musf pay the costs of the inspector's
'control or eradication opesration.

d. A tax levy not to exceed two mills in any
one year may be assersed for pest control
in a district of the county,

2. The commissiond; shall control pests on
state public lands,
3. Public nuisance
&. All noiiqus weeks, insect pests, or plant
" disvases with respect to which a control dis-

trict has been created, are déclared to be

a pudblic nuisance.
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‘ b. Inspectors under the direction of the commis-~
| | ' sioner and with the approval of the county
commissioners may rcio#e and destroy or take
other appropriate action ﬁeéessary for pest
control. The general law rglating to the pre~
vention and abatement of nuisances shall
' also apply.
C. Pest ;nd Plant Quarantine Act, CRS ‘73, 35-6-101 et. seaq.
l., Dept. bf Agriculture may take whatever quarantine,
control,or eradication measures a&s may be nécessary
to prevent the introduction or migratiom of
peste or their carriers or hosts that may be
~ | destructive to the agricultural industries of
’ ~ Colorado.
' 2., Violations of orders issued pursuant to the act
are misdemeanors Punishable by fines of $10-20
for each day of the offense,
D. 2%%t§%¥¥id%°t CRS &2 113;2:101 et. saq. ‘Similar tc FIFRA;
1. "Pesticide“ means any substance intended for
preventing, destroying , repelling or mitigating
any 1nsects.'rodents. nematodes, fungl, weeds,
or other forms of plant or animal life or viruses,
except viruses on or in man or other animals,
which the dept. of'aériculturo declares to ve
a pest; and sny substance intended for use as

a plant regulator, defoliant, or desiccant.
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2. Prohibitions-

. 8. Sales or trunsportation of an unregistered
pesticids, a pesticide differing in content
from rogistrafipn reprosentailon.~a pesti-
cide not in the regisfranfs or manufacturer's
unbroken immediate container having a
proper lable, an improperly labeled or highly
toxic pusticide, arsenates Without required
lzdels, and sny pesticide which is qdultérated

"or misbranded,

U, Labeling -~ No parson shall detach or alter
arny required 1labsls falsely or misldaﬁing-
1y advertise or use for his own advantage

or impropsrly reveal pesticide formula.

¢, Handling and disponall-'No person shall
handle, store, or di;tribute'any pesticlides
in suéh a manner as to endanger human'life.
and disposal of pesticides shall additionally
not cause injury to crops ov wildlife or
pollute any water,

3. Registration.

a. Manufacturers, wholesalers and Yobbers must regiéter

every pesticlde distributed, sold or transported intra-

state. (Now covered by federal regulation under FIFRA,

Section 3.)
b An application shall inclde a copy of the
proposed label and a complete statement of
all active ingredients. ‘
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7. Exemptions - provided for govarnmunial

‘ ) officers expermental pesticidve, pesiicides intended
solely for foreign use and carrisss lawfully
engaged in pesticide transportation who disclose
all pestinent'records. o

8. Miscellaneous -Advisory éommittee croated; delega-
tion of dept.'s authority permitted and authorization
glven to act with other agencles, states and the

" federal government,
%. Commersial Pest Applicators' Acts CRS °'73 35-10-10l1 et. seq.
1. Licenses, .

a. .No person shall apply pesticides or oporite a
pesticide ‘ovice for hire without obtaining a license

~ | and regigtoring each piece of equipment.

‘ b. Applicants must pass both written and oral examina-
tions cbnc;rniﬁg their experience in and knowledgv.
of pesticide application.

C- Applicants'must show evidence of sufficient
liability insurance. |

d, Private appiicators are exempt.

e, ‘Perhits may be refused, revoked suspended or re-

stricted for a variety of specified reasons.
2, Prohibitions and enfﬁrcement.

e The’act lists 15 prohibitions guch as lack of
license, negligent application or operation, and
fallure to maintain insurance and records which
constitute misdemeanors with fines of $100-3500.

‘ b, "3olations of the act may be enjoined by the
appropriate D.A.
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F.

G,

11,

3. Commissioner- of Agriculturgl may issue rules

and regulations, conduct examinations and
inspections to assure compliance, and may
issue a "stop work order* to any épplicator
in violation. .
Structural Pest Control Act, CRS '?73, 35-11-10} et seq. -
provides a licensing and regulatory program for . “structural’

~ pest control” which concerns wqod-destroying organisms.

fumigation and pest eontrol in houses, commercial buildingg
and transportation carriers. The program is similiar
to that outlined abovg-for the regulation of commercial
rest applicators.
Weeds, CRS '73, 35-8-101 et. meq. - Supplements the Pest’’
Céntrol Act by authorizing a Weed'extermihation fund at
the county level and the declaration of weed externination
areas, placing duties on combine operators in such areas
and authorizing the employment of appropriate personnel,
Feder;l
A. Federal Environmental Pesticide Contrai Act of
1972 (FEPCA), 7 USC .136 et. meq., as amended (Supf. 1973)
1. Introduction - FEPCA substantially revises pre-
vious legislation on pesticides which originated
in 1910 and culminated in the Federal Insecticide,
Fungicide, and Rodenticide Act of 1947, 7 usc 513s.
The new act substantially expands federal regulation
and controls application whereas prior law focused
upon pre-application,
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: 2. Registration
‘ . 8. All pesticides used in the United States

must be registered with the EPA.
b. Registration criteria includes composition
in light of proposgd claims for use, labeling,
and,effecté on the environment.
Ce Regietfation must be renewed every 5 years,
. 3¢ Classification
a. General use - pesticide has no serious
adQerse environmental impacts and appiicators
need not obtain federal certification.
b. Restricted use = an applicator must obtain
) federal certification and restrictions on use
are imposed because of potential serious
‘ | adverse environmental impact.

k. Administration - the Act and EPA regulations (40 C.F.R.162-180.1C
set for detalled procedures for notice, hearings,
evidence, standards and appeals reluative to sus-

. pension or cancellation of registration and change
in classification

S. Prohibition - The Act details numerous prohibitions
concerning lack of'registration. mislabeling,
misuse and r?vealing trade secrets.

6. Enforcement

a. C..v11 penalties are the primary enforcement

a~:ions.
: b. ‘*Ztop sale, use, or removal” orders for Pesticides
. whose registrations have been cancelled or are

an !mmediate dunger to health and welfare.
45

ERIC | 86




C. Registrafion may be refused if thefapplicant
is unable to provide analytical standards

for the formulation of the pesticide or
fa%ls to comply with the act or regulations.
d. Pesticides may be designated as "restricted
use” and be subject to special limitations.
b, Pestiéide Dealer License.
a, No person may engage in the business of
~ pesticide dealer without a license from
the commissioner of agriculture,
b. This requirement does not apply to a
: pesticide applicator who sells pesticides
only as part of his application service.
5. Enforcement | _ : .
ca. Agency may issue "stop sale, use, or removal”
orders in regard to acts concerning pesti-
cides which are not in compliance with
the law, .
b. Criminal proceeding may be brought by the appropriate D.A.—-
this 1s infrequent, usually only when bodily injury is involwved.
€. Agency may seize and condemn adulterated,
miubrandéd. unregistered or otherwise
. Asproper pesticides.
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_ d. EPA may seize and condemn unregistered,
’ ' improperly labeled, discolored, misbranded,
adulterated and environmentally harmful pesticides.
6. Penaltles | : | B '
a. Criminal - fines of up to $25;OOO and up to 1
year imprisonment or both. ‘ '
b, Civil - fines of up to $1000 roripfivafe
applicators and to $5000 for commercial
. operators, o |
B. Pood, Drug and Cosmetic Act, 21USC §§ 346, Léa, and
8 (1970)
l. Food and Drug Administration of HEW has authority
| over pesticide tolerances in raw agricultural
commodities and for processed food,
‘ 2., FDA provides monitoring and research of pesticide
residues in food.
C. Miscellaneous .

1. Some Occupational safety and Health Act (OSHA)
standards for workers using and exposeé ic ‘
pesticides have been set by the Dint, of Labor

' 38 Ped. Reg. 10715 (1973).

2. A permit must be obtained for tie¢ discharge of
pesticides fram & point source under the Federal
Water Pollution Centrel Act Amen&ments of 2972,
33 usCA §1342 (Supp. 1973)

3+ Pesticides have not yet been activity considered
under the Clean Air Act, 42 USC §1857 et. seq.

[ N | 88
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RADIATION

. I« Colorado

A. Radlation Control Act, CRS'?73, 25-11-101.

l. Cooperative agreements - Governor may enter

R W

other states or interstate agencies relating

to the ceontrol of radiation.

2, Regulaticn,

a. Dept. of Health is designated the state

radistion control agency.

b. Reguiatory powers

1.
2,

6..

7
8.

9.

10,

Licensing of radioactive materials.
Registratioh of sources of radiation.
Evaluate hazards,

Institute training programs.

Handle emergenclies -may ‘issue any orders.

appropriate for the protection of the

public health and safety.

Inspect prop;;{y of licenseé or registrant.
Impound radioactive gpaterials in emefgencies;
Acquire land fof the storage or disposal
of radiocactive materials.

Lease or license property for radio-
active materials operations (pudblic
hearing requirementL. |

General supeivision, monitoring,
acc.dent reporting, labéiiﬁg reduire-‘

ments and record keeping.
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. €+ Rules and regulations (available from the

State Health Dept.)

1. Registration of radiation machines;

2, Licensing of radioactive materials,

. J+ Standards for prbtection against radiation.

4, Use of X-rays and sealed radioactive
sources in the healing arts,

5. Industrial radiographic operations.

6. Stabllization of uranium and thorium
mill tailings.

7. None of the above rules and regulations |
shall limit the amount or kind of radiation
applied to a perabh for diagnostic or
therapeutic purposes.

3. Advisory Committee - Governor may appoint a
public committee to furnish technical advicq
to the dept.

b, Injunction - Dept. may seek an injunction for
violations of the act or any rule, regulation
or order issued thereunder.

5. Prohibitions,

&. No person shall &cquire, own, possess,
etc., radiocactive material, occurring
naturally or produced artificiallx,without
& license or fegistration from the dept.

b. Violation is a misdemeanor punishable by
a fine of $100-3500 and imprisorment of
30-9o‘days or both,
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6. Exemptions. : SRR
' : a. Electrical equipment not intended to
produce radiation if théhemissions are be-
low specified levels.
b. Radiation machines while in manufacture.
¢. Transportation of radiocactive material
in conformity wiﬁh,regulations of the AEC
or ICC, | |
d. Sound and radio waves and visible infrared
and ultraviolet 1ight.
e. Mining operations. ,
B. Colorado Water Quality control Act; CR5°73 25-8~101 et seq
1, It is unlawful for any person to discharge, any

radiocactive, toxic or other hazardous water under-
‘ ground unless the water qﬁality control commission,
upon appliéatlon and after invesfigition and hearing,
has first found that there will be no pollution or
that the pollution will be limited and that the
proposed activity is justified by public need.

2, The commission ma§ issue a permit for such
activity aubjeét to specified terms and
conditions,

C. Western Interstate Nuclear Compact, CRS '73.
24-60-1401 et seq. - promotes cooperation between
the party states in the development and utiliza-
tion of nuclear technology; . Primary emphasis is

’ on research, training, information dissemination

and encouragement of development.,
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D. Underground lKuclear Detenotations in Colorado

1. Plowshare program - AEC program in conjunction
with private industry to use controlled
nuclear explosions for mining and reéource
stimulation. Project Rulison detonated a
40-kiloton nuclear device at a depth of 8,425

. ft. near Rifle, Colorado on Sept. 10, 1969.

.‘Three 30-kiloton nuclear explosives were
denotated between 5,840-6,690 ft. in Rkio Blanco
County about 50 miles north of Grand Junction
in Project Rio Blanco on May 17, 1973,

2. Constitutional amendment
a. On Nov., 4, 1974, Colofado voters amended

their constitution to prohibit nuclear

detonations except when approved by the .
voters at a general election,and to require |

] compliance with a state administrative
certification process in which sufficient
‘financial resources must be shown to com-
pensate for any damages to persons or
property occurring as a result of a nuclear
detonation.

b. The legal effect of the new constitutional
provision is not clear because of the
doctrines of federal pre-emption and
supremacy. Denver District Court has pre-

viously held that Colorado has.at least
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some jurisdiction over Plowshare pro jects,
The industrial coniractor of Project Rio
Blanco applied for and received permits from
the Colorado 0il and Gas Conservation Com-
mission and the Colorado wWater Pollution Con-
trol Commission. Environmentalists brought
suit alleging improper issuance of those
permits. On May 10, 1973, Denver District

'Court re jected those aliegations and held that

Colorado held regulatory power over the

pro ject because of the 1968 agreement between
AEC and Colorado on radioactive materials
operations and in light of the specific
language of the contrﬁctor's agreement with
the AEC. However, the validity of such a
blanket grant of authority{}o Colorado voters
must be considered aé-unresolved. In any
event, the potential legal problems, high
cost, and limited success to date indicate
that no nuclear detonation projects will be

undertaken in the near future.

E. Rocky Flats

1,

Rocky Flats is an AEC plant northwest of
Denver where an induetrial contractor
produces nuclear weapon comronents and

- and conducts general nuclear research
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and development. Pﬁrsuant to an agreement
between the AEC and Colorado énd.between
Colorado and the contractor, the state could _
1nvest1ga£e and inspect the premises. Thus,
a public Task Force was initially investigating
the operation. Problems centered on allegations
of leaks of radioactive matter and resulting
damage claims.

The Task Force has been replaced with an

Advisory Committee now.
II. PFederal

A. There have been majJor changes in Federal regulation of

atomlc energy matters.

1. Public Law 93-438 (42 U.S.C. §5814) abolished the
Atomic Energy Commission (A.E.C.). The Nuclear
Regulatory Commission (N.R.C.) was established _
(42 U.S.C. §5814) 4n 1ts place and all the licens?ng
and regulatory functions of the A.E.C. were trans-

ferred te N.R.C.

2. The Office of Nuclear Reactor Regulation was created

by 42 U.S.C. §5843. This Office handles licensing
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and regulations involving all facilities and materials
licensed under the Atomic Energy Act of 1954 asso-
clated with the construction and opération of

reactors.

The Ofilce of Nuclear Safety and Safeguards, created
by 42 U.s.cC. §5844, handles the licensing and reg-
ulations involving processing, transporting and
handling of nuclear materials, including safe-

guards and theft.

All research and development activities are controlled
by the Energy Research and Development Administration,
also created by Public Law 93-438,
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B,

National Environmental Policy Act of 1969
(NEPA) 42 usc S$4321 et-saq. (1970)

1.

2,

Requilre s an environmental impact
statement to weligh environmental factors
in any consideration of major federal
action significantly aftoeting the quality
of the human envirorment. Nuclear. power
plant licensing, material licensing, waste
disposal and nuclear detonations are major
fedefal actions. Calvert Cliffs° coordination
Committee v AEC, 449 F.2d 1109 (D.C. cir. 1971).
EPA -~ under NEPA, other federal statutes,

the Executive Roorganisation Plan No. 3

of 1970 (35 Ped. Reg. 15623) (1970) and a

variety of interagency memoranda, the EPA

has substantial powers and responsibilities

relating to radiation. i

a. Pederal Radiation Council - established
to advise th;'President on radiation
matters nfficting health and to provide-
federal agencies with advice on radiatlon
standards. These fuﬁction are now
performed by EPA and the Council
abolished,

b, Bureau of Radiological Health (of HEW)
intabliahed to provide research: and

advice; function$. transferred to EPA.
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‘ - | c. Sfandards - EPA now holds the AEC's
| former authority totsot limits for the
emnission of radiation into the en-
~ vironment, )
4. Ocean disposal - EPA permit reguired
" for the transportation of radioactive .
wastes for the purpose of ocean disposal.
e, Research and development - EPA may
undertake such projects and may provide
training and grants to the states.
f. Discharges - AEC and EPA memorandum
| of understanding states that AEC yould
assure that discharges from licqhscd
“ fuciliﬂes. would not exceed generally
applicable standards established: by
' the EPA. 38 Fod. Reg. 24936 (Sept. 11, 1973).
C. Miscellaneous |
1. 'Tranaportation = the Dept. of Transportationi@demﬂ
| Aviation Administration, Postal Service and Coast Guard all
fr€gmume the1nenﬂxntatim1cﬂ‘radimmnﬂﬁetmmeriahb.
. Hearings are presently in progress in Washington, D. C.
2, Safety |
a. Radiation Control for Health and Safety
Act of 1968, k2 uUsC 2636 (1970)
1. HEW may set standards for the emission
of radiation from electronic products

‘ such as microwave ovens,
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2. Technical advisory panel established.
b. Occupational Safety and Hehlth Act of
1970 (OSHA), 29 USC §651 (1970)
l. Secretary of Labor may establish
as an occupational health and safety
standard any standard established
by any federal agency.
2., AEC rules control except where they
are inapplicable then the secretary's
. regulations prevall,
IITI. Bibliography
A. Green and Pridkis, "Radiation and the Environment,"
Pederal Environmental Law, Environmental Law
Institute, pp. 1022-1056.(197%4)

B Crowther y. Saaborg, 312 P, Supp. 1205 ( D. Colo. .
~1970) (denied injunction of Project Rulison -

explosion for lack of proof that it was a
present danger or was outside of the AEC's
authority) (See Yannacone et al., Environmental

Rights and Remedjes, 10,11 - 10.15 (1974)
for a detalled discussion of the case and trial

strategy and procedure.) see also, 415 F. 2d 437
(1970)
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‘ SOLID WASTE
" 1. Colorado
A, Solid wWaste Disposal Sites and Facilities, .

C.R.S. '73, 30-20-101 et seq.

1. "Solid Waste” means garbage, refuse, sludge of
sewage disposal plants, and other discarded solid
materials, including solid waste materials result-
ing from industrial, commercial, and cdmmunit§
activities, but does not include agricultural wastes.

2. "Solid wastes disposal site and facility‘ means

the location and facility at which the deposit and
final treatment of solid wastes occur.

3. Certificate of Designation: It is.unlawful for any
person td operate a solid waste disposal site and
faciiity in an unincorporated portion of any county
without a certificate‘gf designation issued by the

‘ county commissioners. | ‘

4, Application

a) A detailed one must be filed with the county
commissioners. .

b) The application must-be approved by the Colo.
Dept. of Health_which has established pertinent
rules and regulations concerning odor and rodent
control, water and air quality, and fenciﬁg.

c) In considering an application, th;»board of
county commissioners shall take into account
the effects of such a facilify on the sur-
rounding land, convenience and accessibility
to users, wind and climatic conditions, ability
of applicant to cowmply Qith state laws, and
rules and regulations of health departments,

’ ’ ' . and. other information presented at a public hearing.
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d) Certificate is subject to revocation for failure

to comply with applicable laws, rules and
regulations. '

. 5. Private disposal - allowed only at an approved site
or on one's own pfoperty so long as it does not
constitute a public nuisance and is in accordance
with pertinent rules and regulations of the state
health department.

6. Governmental units - may establish or contract for

a facility.

7. Technical assistance ~ shall be rendered to facility
owners and operators by state and local health
departments.

. Public nuisance - any abandcned facility and ones

found to be operating in violation of the laws,
rules or regulations shall be deemed to be a public

nuisance and may be enjoined by the state, county

or municipality.

9. Violations - misdemeanor; each day of violation i§
a separate offense ana is punishable by fine of
$100. and imprisonment for not more than 20 days,

or both.

4 B. Solid waste Disposal Districts, C.R.S. '73, 30-20-201
et seq. -~ Counties may éestablish such diétricts for ‘the
collection and disposal of garbage and waste in unin-
corporated areas.
cC. Litter -
1. "Litter" means all rubbish, waste material, refuse,
garbage,.trash, debris, or other foreign substances,

solid or liquid, of every form, size, kind and

description.
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Prohibition - no person shall deposit, throw ot‘
leave any litter on any public or private property
unléﬁs the property is designated for disposal and
the hisposal is authorized, the litter is placed in
a receptacle installed for that person, such pesscn
is in lawful possession of such property or ths azt
is done under the direction of the owner or tenant.
Panalty |
a) Littering is a class 2 petty offense punish-
able by a fine of $15. if only one item is
deposited; more than one item creafs a class 1
pefty offense punishable by a fine of not more
than $500 fine or not more than 6 months
imprisonment, or both. |
b) At its discfetion, a court may suspend a fine
upon the condition that the convicted person
gather and refmove litter froh some Specific

property.

D. Abandoned Autos

1.

*abandon” means to leave on public property or

private property without permission with the intention
ﬁot to retain possession or to assert ownership;

prima facie evidence of intent is leaving a motor
vehicle unattended and unmoved for 7 days. reﬁéving
license plates>and identifying marks, a vehicle so
damaged its only value is for junk or salvage, failure
to remove a vehicle within 3 days after notification
aﬂd request to move by a law enforcement agency.
Penalfy - class 3 misdemeanor punishable by a fine

of $50.-700, and not more than 6 months imprisonment,

or both.

, ' ‘E. Junkyards - see Aesthetics
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II Federal

A. The Solid Waste Disposal Act of 1965, 42 USC §3251 (1970)

1. Policy - solid waste disposal reéognized as a

problem of national impact which frequently creates

sceﬁic blights, heélth hazards, and air and water

pollution.' '
2. Research and financial assistance

a) Dept. of Health, Education and Welfare primarily
responsible for research and technological '
'&évelopmént programs for improved solid waste
disposal.

b) State "and local guvernments may obtain techhical
and financial assigtance for research, ‘
planning and personnel training.

B. The Resource Recovery Act of 1970 (amendments to the 1965
Act) 42 USC §3251 et seq. (1970)

1. Expanded the federal role in solid waste disposal

and gave the EPA broad responsibilities in the areg.

a) Provision of technical and financial aid to
staté.and loéal governments.

b) Promotion of research into collection, revovery
and recycling of solid wastes.

c) Provision of occupational training.

d) = Issuance of guidelines for disposal systems -
sanitary landfill and incinerator guidelines
have been promulgated.

2. Agencj emphasis

a) . 'Hazardous wastes (radiologicél, toxic, chemical
and biological wastes of potential harm to
the public health). .

b) Recycling - NEPA declares a national policy of

maximizing recycling of depletable resources.
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c)' Energy production from solid wastes.

d) Packaging

C. Miscellaneous

1.

Ocean Dumping - several federal statutes concern the

disposal of wastes in oceans. See, the Marine
Protection, Research aﬂd Sanctuaries Act of 1972
(Ocean Dumping Act), 33 USCA §1401 et seq. (Supp.
1973) and the Federal Water Pollution Controi Act of
1972 Amendments, 33 USCA §1251 et seq. (Supp. 1973).
Tax Sfructure
a) Federal tax structure provides inéentives
primarily through capital gains treatment and
depletion allowance for thé production and use
of virgin resources in comparison to secondary
resources.
b) Proposals have been made to equalize the tax
status of virgin and‘seconAary-materials'or
to favér‘the latter. However, the eéonomic
'disruptions of such changes and the protests
of virgin material gréups make quick, significant
changes doubtful; ‘
Trangportation rates ~ it has been charged by the .
EPA and others that transportation charges discrimin-
ate against recycled and secondary materials. See,

SCRAP V. U.S., 346 F.Supp. 189 (D.D.C. 1972) and

U.S. v. SCRAP, 412 US 669 (1973).

Procurement of supplies - the General Accounting
Office, the Defense Supply Agency,.the’Federal
Highway Administration and the EPA all have studies
or programs concerning incfeased federgl uée and

purchasing of secondary materials.
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5.. Proposals - Congress is now considering various
proposals either to increase or éecréasé federal
activity in solid waste management. Most com-
menéators expect gfeater federal involvement in
recycling, energy matters and in hazardoqs waste
disposal but a comprehensive federal regulato;y

system such as exists in other areas is improbable.

III. Nuisance

Iv.

solid waste disposals have been enﬁoined as ‘public nuisances.

See Town of.Clayton v Mayfield, 82 N.M. 596, 485 P.24 352

(1971) (operation of a junkyard enjoined as a nuisance even
though town ordinances existed which could subject the junk-'
yard to several penalties for violations).

Bibliography

A. Bryson, "Solid Waste an@ Resource Recovery," Federal
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WEATHER MODIFICATION

I.

Colorado - Weather Modification Act of'1972, C.R.S.

36-20-101, et seq.

A. "Weather Modification" means any program, operation,

or experiment intended to induce changes in the composi-

tion, behavior, or dynamics of the atmosphere by

artificial means. '

The State of Colorado claima the right to all the

moisture suspended in the atmosphere which falls or is

Artificially induced to fall within its borders. Said

moisture is dedicated to the use of the people of

Colorado pursuant to Article XVI, Secs. 5 and 6‘of.the

Colorado Constitution and as provided by law. The

state claims the prior right to increase or permit the

increase of precipitation and to modify the weather.

‘Administration

1. Executive Director of the Department of Natural
Resources, assisted by a public advisory com-
miftee, administers the licensing and permit
programs and may conduct or contract for.researeh.

2. Regulations have been promulgated and are avail-
able from the Department.

3. Cease and desist orders may be issued by the
Director.

Licenses

1. No person may engage in weather modification
without a license.

2. Licensee must méét strict educationai and

‘ axperience requirements.
Permits

1. Each weather modification ptbject must be
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authorized by a permit and be conductzsd under the
supervision of a licensee.

2. Each project must provide a detailed operational
plan, proof of financial responsibility, notice
and a public hearing, and periodic reports.

3. Exemptions for certain research experiments and
for emergencies, ‘

Violations - misdemeanors punishable by a fine of-not.

more than $5,000 or imprisonment for up to 6 months,

or bothr

Immunity and liability

1. State claims total immunity

2. Mere dissemination of materials into the atmosphere
shall not constitute a trespass or a nuisance.

3. Absence of a license is negligence per se.

4. Existence of license or permit is not admissible
as a defense in actions for damages or injunctive
relief.

Status - Fourlweather modification permits have been

issued for operations in 1975, and there are about 10

licensees. Present projects all seek to increase the

amount of precipitation, mostly'for.agricultural use.

Weather modification for the benefit of winter sports

recreation has been discussed. Experimental prograﬁs

such as C8U's are also active.

' II. Federal

A.

B'

No substantive law on weather modification.

Sevéral agencies have carried on projects‘and others
are involved in research. ‘
Bureau of Recldmation has an ongoing program to enhance
spring runocff in southwestern Colorado for which their

contractor has obtained a state permit.
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' I11. B’iblidgraphy - (Discussion of unique tort problems, inter-.
sfate conflicts, and impact on water law).
A. Clark, "Weather and Climate Modification",

Waters and Water Rights, Vol. 1, §55.4.

B. Corbride and Moses, "Weather Modification: Law and

‘Administration", 8 Nat'l. Res J. 207 (1968).

WILDLIPE
1. Colorado
A. Predatory Animals - Control, C.R. S. '73, 35-40-101 et. seq.
1, Administration _ _ |

g, State Dept. of Agriculture charged with the duty
to conttol predatory animals which include
coyotes, wolves, :mcuntain lions and bobeats.,

‘ b. Dept. may enter i io agreaments with  the federal
government, counties, associations or corporations
for such control.

c. Predatory animal fund established by a tax on
all sheep and goats.

2, Permit system for poiadning of predators.
a. Dept. charged with adoption of an annual. permit
ystém for the poisoning of predators By live-
‘stock operators on private lands,

b. Such system must be developed in cooperation with
the division of wildlife and must balance the
need to control predators with the protection
of humans and other forws §f 1life. |

e. Point of use shall be at least 200 yards from
the nearest property line or pubdblic right-of-way.:

' d, -Permits may set forth conditions, restrictions -
and may require the posting of public notice

that poisons are in use.
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B.

c.

e, Colorado issues 200-300 permits per year with

various restrictions dépending‘ on the circumstances. : '
4Pew problems have been reportid to the state al-
though a few 1nju;108 occur each year and environmental-
1stsl have complained about the program. The state
also undertakes limltad pradatory contrul programs
on federal lands under agreemants with the federal
government which allows only trapping or hunting
and no poisons,
3. Bounties - creates system of bounties ($1 per coyote
and $2 pef wolf) to be paid by the state.
Protection of Sheep and Cattle - Control Programs,
CRS °73, 3 <U40-201 et, seq.

1, Control programs

a, County commissioners, upon the roco_mmondatiom ‘
of an assoqgﬁyion of sheep or cattle growers,.
may conductéifpredutory animal control program,
Owners of 51% of the sheep or cattle can require
the establishment of a program by petition to
the county, '
b, License fee on sheep and cattle instituted to
fund the protective progranm,
2. County contrpl programs shall be in addition to the
state programs outlined above.
Rodents and Predatory Animals - Agricultural Control,
CRS °'73 35-7-101 et. seq. and 201 et. seq.
1. Public nuisance - declares that in areas infested with
rodent pests such as jackrabbits, prairie dogs, ’
ground gquirrols. pocket gophers qnd rats in sufficient
numbers as to materially injury agrieultural or

109

68



» horticultural crops, such infestation is a public
‘ ' " nuisance.,
o 2, A_batement

a., State Dept., of Agriculture must speedily remedy

| the situation and may enter agreements with the
United States and private lardowners for control

- operations,

b. Cooperativé agreements between landowners within
an infested area are encouraged.

c.. The Dept. may sell strychnine and other poisons
to cooperators in rodent control programs but
shall keep detailod‘reeprds.

d. PFinancial burden rests with individual: landowners
who rmust reimburse the government's expenses.

‘ 3. Counties - authorizes counties to purchase equip-
ment, employ personnel, levy taxes and put into
operation any'plan for the eradication and control
of rodénta and predatory animals.

D. Division of Wildlife, Dept. of Natural Resources,
CRS *'73, 33-1-101
1. Introduction | }

a. *wildlife" means wild vertebrates, mollusks,
crustaceans, and fish. ,

b. It is the policy of Colcrado that wildlife and
their environment and the natural, geenic,
scientific and outdoor recreaticn areas of this

l state are to be protected, preserved, énhnnced
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and managed for the use, benefit, and

enjoyment of the people of Colorado and visitors
to this state. 33-1-10} (1)
€. All wildlife within Colorado not held by lawfully
acquired private ownership is declared to be
the property of thisstatefbr the use and benefit
of all people., Right, title, 1nterost'acquisition.
transfer, sale or possession of wildlife shall
be permitted only as provided for by law. 33-1-104
2, The gonoial administration of wildlife matters
(1ie., hunting, land acquisifion. fishing, wildlife
programs and construction of recreational facilities)
lies with the Division of Wildlife which is under
the jurisdiction of the wildlife Commission, a public

body appointed by the Governor.
3. Pederal Cooperation - Colorado, thru the division

has assented to the Pittman-Robertson Act (wildlife

restoration) and the Dingell-Johnson (fish restoration

and management) which are federal statutes providing

financial aid to assonting states, 52-2-101

E. Damags by wildlife, CRS'73, 33~-3-107
" &. State of Colorado shall be liable for only certain

damages caused vy wildlife.

1, Damages to foal or personal propsrty caused by
bear or mountain lion ($200 dsductadble for each
30 day period) ‘

2.v Damages caused by wildlife under the direct

control of the division of wildlife.
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"' | 3. Damages caused by the use ef_g_mage prevention

| materials under the control of pereonsiunder the
direction of the division.

4, Damages caused by “big game" to ercherde established
prior to 1/1/70, crops under cultivation or.
harvested. _

b, Excessive damages shall be grounds for the division
to authorize the killing of a specified number of
the wildlife causing the damage.

c. ?:oeedure
‘1, Claims made to the division.

‘2. Arbitration may be invoked by claimant.unless
the divieion deniee liability.

‘ | 3. Actions for review of the divieion s denial and
for damages may be brought in the district court
of the judicial district wherein the damage
occurred. .

L, Payments of claims are by warrant from the game
cash fund. |

P. Protection cof Fiehing Streams

1. No state agency shall obstruect, damage, diminieh.
destroy change; modify or vary any natural existing
shape aﬁd form of any stream or its banks or fribu-
taries by any construction without first notirying
the wildlife commission.,

2. Notice shall be given not less than 90 dayc prior

‘ to construction and shall detajl the operatio
112
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3. If the commission finds an adverse effect on the ' '
stream it shall notify the agency with recommendations
for alternatives, .' v

b, 1t the‘agency refuses to modify its original plans,
the commission may seek arbitration by the governor
who shall decide the matter without judicial review.

Ge Nongameiand Endangered Species Conservation Act,

CRS'73, 33-8-101 et. seq. _

. 1. The division of wildlife shall study, mansgs and
ptepare'a list of nongame and endangerad species and
may issue rules and r;gulafiﬁnn pursuant to such
functions,

2, Except ag provided for by 1&!. no perscn shall take,

possess, transport, export, process, sell or offer

to sell either nongame wildlife designatsd by the
division to be in need cf management or any specios
indigenous to this state determined to be andangered,
Pefmits for such acts ma& be issued,

3. Violations - misdemeanors,punishabia by fines of
£50-81000 and imprisonment for up to 1 year or both.

H. Miscellaneous -

1. lnirds = protection and regulation of birds and birﬁ
hunting. CRS'?73, 33-20-101 et. seq. |

2. Fish - regulation of fishing, £ish eggs and stocking.
CRS*73, 33-21-101 et. seq.

3. Furbcarerﬁkand Trapping - provision concerning
trapping licenses, use of dogs, fur dealers, and

destruction of beaver and muskrat dams, CRS'?73,
53-22-101 et, seq. 113 -
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a. House Bill 1041 (7% S.L., Ch 80, p 335) -
‘ : ' defines "Natiral rescurces of statewlde
| importance” as shorel;nds of hajor publicly-
ownpdresepvoirs'and significant wildlife
habitats in which wildlife species, as
1dentif1ed by the division of wildlife, in
a proposed area could be endangered.
Local gcverrments shall give consideration
to the protection of areas essential for
wildlife haditat. Areas cdntaining or
. having a significant impact upon such
wildlife habitats may be declared areas of
state interest and any development therein
would requifo a permit. |
‘ b. The Local Government Land Use Control
| “Enabling Act of 1974, H.B. 1034, (*7% SiL.,
Ch 81, P. 353)- authorizes local governments
to regulate the use of land by protecting
lands from activities which would cause
immediate or forseeabdle material.danger .
to significant wildlife habitat and Whefe
an activity would endanger a wildlife specie.
1T, erderal . . 4
A. The Pish and wildlife Coordination Act, 16 USC §661,
et. seq. (1970)
1. Policy - that wildlife conservation shall receive
equal consideration and be coordinated with other
‘ features of water-resource development. :.
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2, Consultation - any water-resources development

3.

projecf of the United States or licensed by the

.. UsS. must be preceeded by consultation with the

I S

U.S. F;sh and Wildlife Service, fhe Dept. of the
Interiér. and the head of the state wildlife agency
with a view to the conservation of wildlife resources.
If the project is one of a federal agency, it ﬁuat
make adequate provision for the conservation and
management of wildlife. Ses, Akers v Resor, 339
F. Supp. 1375 (W. D. Tenn 1972)
Cooperaiion - Secretary of Interior shall provide
assistance to states and uyrivate and public groups
in the development and protection of wildlife.
Additionally, the Secretary may direct wildlife .

studies including the effects of pollution on wild-
life.

The Endangered and Threatensd Species Preservation
Act of 1973, Pub, Law 93-205, 93rd Cong. lst Sess.
(1973) 87 Stat 884 . (repealed the Endangered Species
Conservation Act of 1969, 16 USC §668 aa et. seq.)

1.

Policy - all federal agencies shall seek tc conserve
endangered and threatensd spescies and shall utilize
their authorities to further the purposes of this
act, Recognition given to the aesthetiqy ocelogicai
values of wildlife, and that state brogram meeting
national standards are essential to Qildlife

conservation.




‘~ - 2. Scope : )
| " a. Fish and wildlife - defined so as to include
every member of the animal kingdom and its
'“égga‘and bodily parts. o | . ,Mg
b. Plants - defined broadly and entitled to federal
protectidn for the first time under thp 1973
'act. However, until the Smithsonian!lnstitution
completes its plant study and reeommendé legis-
" lation, plant protection goes only to 1m§ort-
export situations,
3. Classification
a. Endangered - a species in danger of extinction. .
throughout all or a significant portion of
’ _ : its range.
b, Threatened - a species likely to become endangered.
¢. Secretaries of Interior (primary résponsibility)
and Commerce shall prepare tha elassification
lists of endangered and threatened species.
4, Prohibitions T
&. Endangered species - virtuzlly all acts which
tohd to diminish species are prohibited,
Tiking. transportation and sale of endingorod
species are included. |
b, Throgt@nod species - it is unlawful to violate
o regulation issued by the Secretary concerning
. threatened spocies; ' Since the Secretary is
. Ietnl in the early stages of listing threatened
| species and of formulafing regulations there

are no prohibitions. . 75 .
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b.

5. Penalties

Criminal - fines of up to $20,000 and one year
1mpr1§onment. Conviction may also result in

loss of federal lease or federal fishing’

‘and hunting permit. Informers may receive
. up to %2500.

Civil - fines of up to $10,000.

6. Adminiﬁtration

b.

Ce

Licenses - Secretary of Interior shall license

all importers and exporters of fish, wildlife

and plants and may grant limited exemptions

from the Act by permit.

Land acquisition - Schotary must consult the

state but shall seek to acquire essential wild-

life habitat. Monles made available from the

Land and Water Conservation Fund. 16 USC

§460 (1970), end lands purchased shall be

part of or coordinated with the Nationsl _

wildlife Refuge System, 16 USC §715 (=2) (1970). -

Intergoverrmmental cooperation - |

1., States - the Secretary shall encourage and
ass;et states in a conservation program
for the threatened and endangered species
and if they meet national atandards he can
pay up to two-thirds of the cost of the
program.

2, Intermational - promotes and urges coopera-

" tion with other nations to further the
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7. Citizen participation - the 1973 act grants limited
‘ - rights to citizens to participate by comments and
" petitions 1n the classification and regulations
processes, and to ‘dbring suit. '
C. }N'iscellaneous - federal laws concerning wudlife are
too numerous to list and outline. The following laws .
are among the more will known and important. See |
generally, Chapter 16 of USC. '
1. Natlonal Wildlife Refuge Syetems. 16 usc §715 (a)
(1970). - established in 1966 as a networic of lands
and waters to meet the people® needs for areas
where the e.ﬁtire spectrum of human benefits asaociﬁ'f;d‘
with wildlife are enhanced and made available.
| Thus, hunting and fishinq as well as conservation
" are promoted. . ,
2. iigratory Bird Treaty Act, 16 UsC §701 (1970). -
see, No%e: "The Migratory Bird Treatys: Another
Feather in the Enviromental;st's Cap,” 19 S._Dakots
L. Rev. 307 (1974%), for complete diac'usvsion in-
cluding possible legﬁl actions brought under .the
Act. |
3. The Bald Eagle Act, 16 USC §668 (1970)
4, wild Horses and Burros Act, 16 USCA §133 -
this Act was recently declared mcomtitutiom;
at least in part, as boing 1n dorogation of the
sovereign right of a state to rogulato wud animals |
‘ ' within its boundaries.
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5. Marine Mammal Protection Act of 1972, 16 USC

$1361 et. seq. (Supp. 1973) - creates a
moratorium on the taking and importation of marine
mammals and a permit system fof long term
regulation. .
6. Estuarine Areas Act, 16 USC §1221 et. seq. 61970) -’
.study and invento;y all estuaries and comment
'upon any federal piojeets affecting such areas.
Ii1. Bibliography
A. Boyd, “Fodefal Protection of Endangered wildlife
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and Dovélopmenﬁ of Our Nation’s Fish and Wildlife
Resources, Environmental Quality and Oceanography,”
Stock No. 5270 - 61993 (U.S. Gov't Frinting 0ffice).

C. Coggins, “Conserving wWildlife Resources: An Over-

| view of the Endahgorod Spscies Act of 1973", 51 M.
Dakots L. Rev. 315 (1975) -

D. Guilbert, "Wiidlife Preservation under Federal Law,”
Federal Environmental Law, Envirormental Law Institute;
PP. 550-594 (1974)
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To: Participants, Environmental Law II Institutg at vail, Colorado

’. From: Kent R. Olson : Date: August 17, 1976

FREEDOM OF INFORMATION ACT (FOIA)
(5 U.S.C. §§551-552: originally passed on 9-6-66, effective date 7-4-67;
' amended 11-21-74, effective date 2-19-75)

I. Who can be required to disclose?

A. FOIA is a mandatory disclosure requirement for federal agencies, not for
federal lessees or other non-federal agencies. See Renegotfation Bd. v.
Bannercraft Clothing Co., 415 U.S. 1, 16 (1974); Grumman Aircraft Eng.
Corp. v. Renegotiation Bd., 482 F.2d 710, 714 (D.C. Cir. 1973); Soucie
v. David, 448 F.2d 1067, 1073 (D.C. Cir. 1971).

B. -Several federal bodies, including Congress and the federal courts, are
specifically exempted from the definition of “agency" in §551(1).

c. In 1974, §552{e) was added to the FQiA, which expandad this “"agency"

definition 1o include "any executive department, military department,
Government corporation, Government controlled corporation, or other
establishment in the executive branch of the Government (inciuding the

‘ Executive Office of the President), or any independent regulatory agency."
See Rocap v. Indiek, F.2d (D. C. Cir. 1976), 45 L.W. 2019 -
TJuly 13, 1976), which held that the Federal Home Loan HMortgage ‘Corporation
came within this expanded "agency" definition.

IT1. What must be disclosed?

A. FOIA requires only records be disclosed.. See §552(a)(3).
B. The term “records" is not defined in the FOIA.

C. Former Attorney General Ramsey Clark, in a memorandum under date of
June, 1967, to guide federal agencies in implementing the FOIA,
defined "records" to encompass "all books, papers, maps,  photographs,
or other documentary materials, regardless of physical form or
characteristics. . . ." '

D. This definiticn of records was essentially accepted in Save The
Dolphins v. U.S. Dept. of Commerce, 404 F.Supp. 407, 411 (N.D. Cal. 1975),
which held that the term "records" is not limited to written documents,
but also includes motion picture film. Cf. Stokes v. Brennan, 476
F.2d 699 (5th Cir. 1973). :
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111. Must all records be disclosed by the agency?

A. 1f the records do not fall within one or more of the nine FOIA exemptions
in 552(b), the agency must disclose them; an agency's disclosure obliga-
tions are construed broadly and these nine exemptions narrowly, and any
ambiguities are resolved in favor of disclosure. See Dept. of Air Force v.
Rose, supra _~ U.S. at , 48 L.Ed.2d at 21, 44 L.W. at 4505-06;
Renegotiation Bd. v. Bannercraft Clothing Co., supra 415 U.S. at 19,22; EPA v.
Mink, supra 410 U.S. at 80; Ethyl Corp. v. EPA, 478 F.2d 47, 49 (4th Cir.
1973); Fisher v. Renegotiation Bd., 473 F.2d 109, 112 (D.C. Cir, 1972);
Sears, Roebuck & Co.- v. General Services Admin., 384 F.Supp. 996, 1001
(D.C.D.C. 1974).

B.  Such a strict construction is valid as a general approach, but is not
" absolute and is not a substitute for thinking through on the merits
whether the two or more constructions of an exemption are of equal force
in terms of the language and purpose of the exemption. See FAA Adminis-
trator v. Robertson, 422 U.S. 255 (1975); Vaughn v. Rosen, 523 F.2d 1136,
1149 n.9 (D.C. Cir. 1975).

C. By way of example, this broad disclosure policy is recognized by the
Department of the Interior's regulations. See 43 C.F.R. §2.13(a) (1975).
IV. To whom must disclosure be made? : ‘
A. - Records must be made available "to any person."  See §552(a)(3).
B. The interest or want of interest of a “person" in the disclosdre

is irrelevant. See Robles v. EPA, 484 F.2d 843, 846-47 {4th Cir.
1973). Cf. EPA v. Mink, 410 U.S. 73, 92 (1973).

c. "person" is defined in §551(2) as including "an individual, partnership,
corporation, association, or public or private organization other than

an agency." See Neal-Cooper Grain Co. v. Kissinger, 385 F.Supp. 769,

776 %D.C.D.CT_T974), where a foreign government (Mexico) was held to come

within this "perscen" definition.

V. What if the agency refuses to disclose?

A. The person seeking the disclosure may bring an action to ehjoin the
agency's refusal to disclose in the U.S. district court for any of
the, following districts:

1. where the complainant resides; or
2. where the complainant has its principal piace of business; or
3. where the agericy records are situated; or

4. in the District of Columbia. See §552(a)(4)(A).
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- B. Burden of proof is on the agency to sustain its refusal to disclose in
‘ - such an injunctive proceeding. See §552{a)(4)(B).

c. The federal district court in such a proceediny must determine the
matter da novo. See $552(a)(4)(B); Sears, Roebuck & Co. v. General
Services Admin., 402 F.Supp. 378, 382-83 (D.C.D.C. 1975).

D. Except as to causes the court considers of greater importance, such a
proceeding ard apueals therefrom "take precedence on the docket over
ail cases and shall be assigned for hearing and trial or for argument
at the earliest practicable date and expedited in every way." See

§552(a)(4)(D).

E. The 1974 amendment to the FOIA has imposed further limitations and sanctions
on an agency's refusal to disclose, which are discussed in item XI.C and
D hereinafter.

VI. What if any portion of the records requested to be disclosed contain information
covered by any of the nine exemptions in 3552(b)?

If the agency refuses to segregate the disclosable and nondisciosable portions
of the information, the fedaral district court may do so in camera. See §552(a)
(4)(B); Dept. of Air Force v. Rose, U.S. at ___ , 48 L.Ed.2d at 28-29,
44 L.W. at 4509-10; Alfred ‘A. Knopf, Inc. v. Colby, 509 F.2d 1362, 1367 (4th
» Cir. 1975), cert. denied, 421 U.S. 992, rehearing denied, 422 U.S. 1049. Cf.
Q EPA v. Mink, supra 410 U.S. at 97-93. :

VII. What is the effect of-the agency's promise to one submitting records that it will
not disclose them? v

Even though an agency promises not to disclose and such promise induces one to
submit records to that agency, a court would not have jurisdiction to sustain

the agency's refusal to disclose if the records do not fall within one or more

of the nine FOIA exemptions. See Petkas v. Staats, 501 F.2d 887, §83-90 (D.C.
Cir. 1974); Robles v. EPA, supra 484 F.2d at 846; Union Carbide Corp. v. FI1C, -
No. 76-0793 {D.C.D.C. May 7, 1976); Pharmaceutical Mfrs. Ass'n v. Weinberger,

411 F.Supp. 576, 579 (D.C.D.C. 1976); Save The Dolphins v. U.S. Dept. of Commerce,
supra 404 F.Supp. at 411; Consumers Union v. Veterans Admin., 301 F.Supp. 796,

806 (S.D.N.Y. 1969), dismissed as moot, 436 F.2d 1363 (2d Cir. 1971).

VIII. Is a person's right to disclosure under the FOIA increased or diminished by the
fact that such person is -in li¢igation? 4 ~

The FOIA does not increase or diminish one's iitigation discovery rights. See
Renegotiation Bd. v. Bannercraft Clothing Co., supra 415 U.S. at 24; Electri-Flex
Co. v. NLRB, 412 F.Supp. 698, 702 (N.D.¥*1. 1976); Capital Cities Communications,
Inc. v. NLRB, 409 F.Supp. 971, 977 (N.D..al. 1976); tccal 30 v. NLRB, 408 F.Supp.
520, 524 (E.D.Pa. 1975); Climax Molybdenum Co. v. NLRB, 407 F.Supp. 208, 209 (D.

‘ Colo. 1975).

~3-

124




IX.

Can an agency be enjoined from disclosing records (a "reverse-FOIA suit")?

A.

Most courts start with the premise that the FOIA makes disclosure mandatory
unless the records come within one or more of the nine FOIA exemptions, but,
that if these records do come within at least one of these exemptions, the
FOIA makes non-disclosure thereof by the agency discretionary, not mandatory.
See Pennzoil Co. v. FPC, 534 F.2d 627, 629-30 (5th Cir. 1976); Charles

River Park "A," Inc. v. Dept. of H.U.D., 519 F.2d 935, 942 (D.C. Cir. 1975);
Chrysler Corp."v. Schlesinger, 412 F.Supp. 171, 175 (D.Del. 1976); Sears,
Roebuck & Co. v. General Services Admin., supra 402 F.Supp. at 382. Contra,
Westinghouse Electric Corp. v. Schiesinger, 392 F.Supp. 1246, 1250 (E.D.Va.
1974). Cf. Moore-McCormick Lines, Inc. v. I.T.0. Corp. of Baltimore, 508
F.2d 945, 950 (4th Cir. 1974) (dictum).

 Sovereign immunity is not applicable.

1. Review of an agency's action under the Administrative Procedure
Act (APA) constitutes a waiver of sovereign immunity. See Sears,
Roebuck & Co. v. General Services Admin., supra 384 F.Supp. at 1001.

2. Sovereign immunity is not a bar to a proceeding to enjoin an agency's
disclosure under the FOIA. See Burroughs Corp. v. Schlesinger, 403
F.Supp. 633, 634-36 (E.D.va. 1975).

Some courts might 1imit relief in a "reverse-FOIA suit" to a declaratory
gudgment or judicia: review under the APA, (Cf. Sears, Roebuck & Co. v.
enérai Services Admin., supra 402 F.Supp. at 382-83.

1. Declaratory judgment
(a) This was the on1y relief sought in Sears.
(b) De novo standard applies in such review.
(c) If the agency's decision to disclose is based solely
on its finding that it is compelled to do so by the
FOIA, there is an "actual controversy," and a declaratory
judgment is an appropriate remedy.
2. . Judicial review under the APA

(a) If an agency wants to exercise its discretion to disclose
records falling within one or more of the FOIA exemptions,

the FOI/

foCprovanios®abet 38BN 3nd.Ehe yemaduof khe;RaTEoN, Speking
section of the APA. Cf. Charles River Park "A," Inc. v.
Dept. of H.U.D., supra 519 F.2d at 941.
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Q (b) The standard to be applied in such a review is "arbitrary,
capricious, an abuse of discretion, or otherwise not in
accordance with law." See also Charles River Park "A,"
Inc. v. Dept. of H.U.D., supra 519 F.2d at 943; Chrysler
Corp. v. Schlesinger, supra 412 F, Supp. at 177. 'Cf.
Burroughs Corp. V. Schlesinger,’ upra 403 F.Supp. at 636.

(c) In applying this standard, applicable statutes, orders, rules
and regulations must be considered.

(d) In applying this standard, the FOIA's exemptions are
relevant only as guidelines. See alsoc Pennzoil Co. v.
FPC, supra 534 F.2d at 630. Contra, Neal-Cooper.Grain
Co. v. Kissinger, supra 385 F.Supp. at 775.

3. However, as a practical matter, Jmany courts have granted injunctive
relief in a "reverse-FOIA suit.”

(a) Temporary restraining orders and/or preliminary injunctions were
: granted in the following cases.

(i) Charles River Park "A," Inc. v. Dept. of H.U.D.,
supra 519 F.2d at 938, 944,

(i) Pennzoil Co. v. FPC, supra 534 F.2d at 629-32.
‘ ~ The court here considered several standards:
"[i1n the proper case, where releasing the
information serves no legitimate function";
abuse of discretion under the APA; balancing of
public and private interests.

(i1i)  Union Carbide Corp. v. FTC, F.Supp.
(No. 76-0793, D.C.C.C., May 7, 1976).

(iv) Burroughs Corp. v. Schlesinger, supra 403 F.Supp.
at 637.

(v) Westinghouse Electric Corp. v. Schlesinger, supra
392 F.Supp. at 1250-51. 1n this case, the court
applied a de novo standard.

(b) Permanent injunction granted'in Chrysler Corp. v. Schlesinger.
supra 412 F.Supp. at 177-78.

4, Other courts have considered injunctive relief in a "reverse-FOIA
: suit," but have denied such relief based on a failure to show "a
reasonable probability of prevailing cn the merits." See Neal-
Cooper Grain Co. v. Kissinger, supra 385 F.Supp. at 775. ‘




May courts under their inherent and traditional equity powers
enjoin an agency from disclosing FOIA records?

(a)

(b)

Renegotiation Bd. v. Bannercraft Clothing Co., supra

415 U.S. at 19-20, suggests that such an injunction

may be proper, although this language is dictum, because
the issue therein pertained to an exhaustion of adminis-
trative remedies in a renegotiation case wherein an
injunction was sought to enjoin an agency from withholding

records.

Other cases in which injunctive relief was sought to enJo1n
an agency from withholding records:

(1)

(i1)

(+11)

(iv)

See Nat'i Parks and Conserv. Ass'n v. Morton, 498
F.2d 765, 770 (D.C. Cir. 1974), wherein this court
gratuitously noted that FOIA exemption (4) "may be
invoked for the benefit of the person who has pro-
vided commercial or financial information if it can
be shown that public disclosure is 1likely to cause
substantial harm to his competitive position,"

even though the agency has no interest in keeping
the information secret.

See Pharmaceutical Mfgs. Ass'n v. Weinberger, supra
407 F.Supp. at 444,

Cf. Bannercraft Clothing Co. v. Renegotiat1on Bd.,
466 F.2d 345 (D.C. Cir. 1972)..

See also Note, Administrative Law -- The Freedom
of Information Act and Equitable Discretion, 51
DEN. L.J. 263 (1974).

X. What are these nine FQIA exemptions?

A.

Exemption (1

]‘

--"(A) specifically authorized under criteria established
by an Executive order to be kept secret in the interest of the national
defense or foreign policy and (B) are in fact properly classified pursuant
to such Executive order”

Prior to the 1974 Amendments to the FOIA, this exemption read
"specifically required by Executive order to be kept secret in
the interest of the national defense or foreign policy". EPA
v. Mink, supra 410 U.S. at 81-84, discusses the legislative
history of the former version of this exemption.

The leading case on this exemption, as amended in 1974, is

Alfrea A. Knopf, Inc. v. Colby, 509 F.2d 1362 (4th Cir. 1975),
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cert, denied, 421 U.S. 992 rehearing denied, 422 U.S. 1049.
RTT that at need be shown reiatTVe to. element (B) of this exemption
is that the information is classifiable and that it is embodied
in a classified document. See Knopf, supra 509 F.2d at 1369.

What is the relationship of this exemption to ?executive privilege"?

(a) The goverﬁment must make an express claim of this privilege.
' "See Soucie v, David, supra 448 F.2d at 1071-72.

(b) As to records not qualifying as "state secrets," only
those portions of such records which are a part of
the "deliberative or policy-making processes" of govern-
ment, and not the "purely factual" material therein, are :
entitled to this exemption's protection. See Ethyl Corp. v.
EPA, 478 F.2d 47, 51-52 (4th Cir. 1973).

(c) If the President has determined by Executive Order to keep
particular documents secret, the courts are not free to
" inquire into the soundness of executive security classi-
fications where the agency invokes this exemption. See
Schaffer v. Kissinger, 505 F.2d 389, 390 (D.C. Cir. T974).

(d) The relationship between "executive privilege" and exemption
(5) is discussed in NLRB v. Sears, Roebuck & Co., 421 U.S.
132, 150 (1975).

Exemption (2) -- "re1ated solely to the internal personnel ru1es and

practices of an agency"

].

2.

Application of this exemption to prevent disclosure of records
by an agency has been strictly construed.

The leading case is Dept. of Air Force v. Rose, supra ‘U.S. at

~, 48°L.Ed.2d at 22-26, 44 L.W. at 4506-08. Where disclosure
poses no risk of circumvention of an agency's regulation, this
exemption does not apply to matters in which the public interest
is "genuine and significant." In Rose, this "public interest" was :
in the disc]osure of case summaries of cadet honor and ethics hearings.

There is a presumption that the public lacks any substantial interest in
routine "house-keeping" matters, such as parking facilities, :
Tunchrooms and sick leaves, in contrast to personnel management eval-
uations. See Vaughn v. Rosen, supra 523 F.2d at 1141.

Exemption (3) -- "specifically exempted from disclosure by statute"

1.

FAA Administrator v. Robertson, 422 U.S. 255 (1975) is the leading
case on this exemption.
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(a)

(b)

A broad definition of "specifically exempted" was adopted
and a split of authority among some circuits was resolved.
Theretofore, the D.C. Circuit in Schechter v. Weinberger,
506 F.2d 1275 (D.C. Cir, 1974), and the Third Circuit in
Stretch v. Weinberger, 495 F.2d 63¢ (3d Cir. 1974), had
construed this language more narrowly; the Ninth Circuit
in California v, Weinberger, 505 F.2d 767 (9th Cir. 1974),
and the Fifth Circuit in Sears v. Gottschalk, 502 F.2d 122
(5th Cir, 1972), had construed this language in a manner
similar to that in Robertson.

Statute in question was 49 U.S.C. §1504, which providas in
re]eyant part: :

"Any person may make written objection to the public dis-
closure of information contained in any application, report,
or document filed pursuant to the provisions of this chapter
or of information obtained by the Board or the Administrator,
pursuant to the provisions of this chapter, stating the
grounds for such objection.Whenever such objection is made,
the Borad or Administrator shall order such information
withheld from public disclosure when, in their judgment, a
disclosure of such information would adversely affect the
interests of such person and is not required in the interest
of the public. . . ."

The following factors were considered by the Supreme Court
in Robertson: :

(i) The language of this exemption contains no "built-in"
‘ standard as in the case of the other exemptions.

(i1) The legislative history of the FOIA discloses that
Congress did not intend to repeal the many statutes
(nearly 100) which restrict public access to specific
government records.

(iii) The Civil Aeronautics Board brought this particular
statute to the attention of the House and Senate in
the 1965 hearings, and no question or challenge was
raised to the CAB's position that this statute came

within this exemption. —

(iv) As a practical matter, the term "specific" cannot be
read as applying only to documents specified, because
Congrsss would be faced with "a virtually impossible
task.

(v) Neither the overall Congressional scrutiny of the FOIA
: in 1972 nor the FOIA amendments in 1974 changed this
exemption.

129 |




4.

Cases subsequent to Robertson

(a) ~Accord, Citizens for-a Better Environment v. Dept. of
: Commerce, 410 F.Supp. 1248 (N.D.I11. 1976).

(b) " 'Cf. GTE Sylvania v. Consumer Product Safety Comm., 404
F.Supp. 352, 369-70 (D.Del. 1975).

Does 18 U.S.C. §1905 come within this exemption? No. This
statute provides, in relevant part, for fine and imprisonment
for anyone,

. . . being an officer or employee of the United States or of
any department or agency thereof, [who] publishes, divulges, dis-

-closes, or makes known in any manner or to any extent not authorized

by law any information coming to him in the course of his employment
or official duties . . ., which information concerns or relates to
the trade secrets, processes, operations, style of work, or
apparatus, or the identity, confidential statistical data, amount

or source of any income, profits, losses, or expenditures of any
person, firm, partnership, corporation, or association. . . ."

See Charles River Park “A," Inc. V. Dept. of H.U.D.,supra 519 F.2d
at 941 n.9; Sears, Roebuck & Co. v. General Services Admin., supra
402 F.Supp. at 381 n.3.

Apart from the question of statutory specificity, what is the
relevance of the statute in question authorizing a disclosure
as distinguished from authorizing a withholding? See Mobil
0i1 Corp..v. FTC, 406 F.Supp. 305, 309-11 (S.D.N.Y. 1976).

Can the records be "specifically exempted from disclosure by"
regulation, based on a general authorizing statute, rather than
by statute alone? I have found no reported cases on this point.
Cf. Mobil 011 Corp. v. FTC, supra 406 F.Supp. at 310. o

Exemption (4) -- "trade secrets and commercial or financial information ob-

tained from a person and privileged or confidential®

1.

"“This provision exempts only the following:

(a) trade secrets;

(b) commercial .or financial information wh1ch is obtained
from a person and is

(i) privileged or
(i1)  confidential. |
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See Brockway v. Dept. of Air Force, 518 F.2d 1184, 1188 {8th
Cir. 1975); Nat'l Cable Television Ass'n., Inc. v. FCC, 479
F.2d 183, 195 (D.C. Cir. 1973). For example, doctor- pat1ent
and 1awyer client privileged information, to the extent it is
not commercial or financial, would not be within this exemption.

The person furnishing the records to an agency must request the
agency to keep them confidential. See General Services Admin. v.
Benson, 415.F.2d 878, 881-82 (9th Cir. 1969); Note, The Freedom
of Information Act - The Parameters of the Exemptions - 62 GEO.
L.J. 177, 188 (1973).

Records which are confidential in the hands of the agency to which
they are initially furnished retain their confidentiality in the
hands of all agencies to which they are subsequently furnished.

See Grumman Aircraft Eng. Corp. v. Renegotiation Bd., 425

F.2d 578, 582 (D.C. Cir. 1970G).

What is the meaning of "confidentiality"?

(a) The "subjective test" would prohibit disclosure where the
records would not customarily be released to the public
by the persori from whom they were obtained. See Sterling
Drug, Inc. v. FTC, 450 F.2d 698 (D.C. Cir. 1971).

(b) The "objective test" would prohibit disclosure of commercial
- or financial records where such disclosure is Tikely to

either impair the government's ability to obtain necessary
information in the future or cause substantial harm to the
compet1t1ve position of the person from whom they were obtained.
See Nat'l Parks and Conservation Ass'n v. Morton, supra 498
F.2d at 765; Petkas v. Staats, supra 501 F.2d at 887.
See also Note, Administrative Law - Freedom of Information -
Commercial or Financial Information "Confidential"if Dis-
closure Would Impair Government Access to Information or Harm
Competitive Position of Informant, 88 HARV. L. REV. 470 (1974).

(c) Does the District of Columbia Circuit now require that both
tests be met? Cf. Pacific Architects & Eng. Inc. v. Renego-
tiation Bd., 505 F.2d 383, 384 (D.C. Cir. 1974); Charles
River Park "A " Inc. v. Dept of H.U.D., supra 519 F.2d at
940.

(d) Other Circuits

(i) 2d Circuit -- Mobil 0il1 Corp. v. FTC, supra 406
F.Supp. at 312, foHowa pacific Architects.
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(i)

(1i1)
(iv)
(v)

(Vf)'

(vii)

4th Circuit --

(A) Westinghouse Electric Corp. v. Schlesinger,
" Supra 392 F.Supp. at 1249-50 appears to
ollow Sterling Drug. Yet, reference is-
made therein to deducing labor costs from
the information, whereby profit margin and
resulting vulnerability to a competitor's
price changes could be extrapolated.

(B) A later 4th Circuit case, Burroughs Corp.
v. Schlesinger, supra 403 F.Supp. at 637,
foilowed Nat'l Parks, but enjoined dis-
closure until a final decision was reached
after hearings on the issue of "substantial
harm" to Burroughs' competitive position.

5th €ircuit -~ Continental 011 Co. v. FPC, 519 F.2d
37, 35 (5th Cir. 1975), followed Nat'l Parks in
holding non-disclosure required by this exemption.

6th_Circuit -~ McCoy v. Weinberger, 386 F.Supp. 504,
507 (W.D.Ky. 1974), followed Nat'l Parks in holding
non-disclosure required by this. exemption.

7th Circuit -- Porter County Chap. v. AEC, 380 F.Supp.
630, 636-37 (N.D.Ind. 1974), followed both Sterling
Drug and Nat'l Parks (even before Pacific Architects

8th Circuit -- Did not have an opportunity to consider
this question in Brockway v. Dept. of Air Force, supra
518 F.2d at 1188-89.

9th Circuit -~ Save The Dolphins v. Dept. of Commerce,

supra 404 F.Supp. at 411-12, and Hughes Aircraft Co.
v. Schiesinger, 283 F.Supp. 292, 295-98 (C.D.Cal.

'1974), followed fat'l Parks in holding this exemption

1napp11cab1g and disclosure required.

What is the meaning of "privileged"?

Merely because information is "privileged" under this exemption
does not mean it is necessarily "privileged" under Rule 26(b)(1)

of the Federal Rules of Civil Procedure. See-Pleasant Hill Bank

v. U.S., 58 F.R.D. 97 (D.C.Mo. 1973). Cf. Kerr vi U.S. Dist.Ct.
for Northern Dist. of Calif., 511 F.2d T92, 197-98 (9th Cir. 1975),
cert. granted, 421 U.S. 987.
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E. Exemption (5) -- "inter-agency or intra-agency memorandums or letters
Which would not be available by law to a party other than an agency
in litigation with the agency"

1. The public is entitled to disclosure under this exemption of all
memoranda and letters that a private party could discover in
Titigation with an agenc¢y, but those discovery rules can be
applied only by way of rough analogies. See EPA v. Mink, supra
410 U.S. at 85-94, Cf. NLRB v. Sears, Roebuck & Co., supra 421 U.S.
at 148-49. .

2. Confidenti&i<intra-agency advisory opinions are exempt if their
disclosure would be injurious to the consultative functions of
government. See EPA v. Mink, supra 410 U.S. at 87; NLRB v. Sears,
Roebuck & Co., supra 421 U.S. at 150-51. -

3. Are "deliberative" memoranda exempt?

(a) "Factual v. deliberative" approach -- Memoranda containing
only purely factual material and purely factual material
saverable from a deiiberative memorandum are not exempt.
See EPA v. Mink, supra 410 U.S. at 87-91; Title Guarantee
Co. v. NLRB, 407 F.Supp. 498, 502-03 (S.D.N.Y. 1975).

(b) "Modified deliberative" approach ~- Recommendations or
opinions on legal or policy matters constitute a "deliberative"
process, but disclosure under this exemption cannot necessarily
be avoided by making this process dependent oh whether or
not a final agency decision will be reached, nor, if it
will, by continuing this process indefinitely until a final
decision is made by the agency. See Vaughn v. Resen, supra 523
F.2d at 1144, 1146. :

(c) "Common sense" approach -- This exemption applies both to
records of a "deliberative" nature and also to records
which have nothfng to do with the process of arriving at
agency positions, but which would be available to a party
in a general discovery preceeding; 2 "common sense"
approach will be applied to both categories. - See
Brockway v. Dept. of Air Force, supra 518 F.2d at 1190-94.

(d) "Pre- and post-decisional communications" approach --
Communications occurring after an agency has reached a
final decision are not covered by this exemption, soO
Tong as communications prior to such decision and the
"ingredients of the decisionmaking process" are not

. disclosed. See NLRB v. Sears, Roebuck & Co., supra
.- 821 U.S. at 151-52; Renegotiation Bd. v. Grumman Aircraft
" Eng. Corp., supra 421 U.S. at 184; Mobil 011 Corp. v. FTC,
supra 406 F.Supp. at 315.

-12-
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’ o 4, If an intra-agency memorandum covered by this exemption is
_ expressly adopted -or incorporated by reference by the agency
in what othervwise would be a final opinion, such a memorandum
must be disclosed unless 1t falls under an exemption. other .
than exemption (5). "See NLRB v. Sears, Roebuck & Co., supra
421 ‘U.S.at 161.

5. Five‘general principles applicable to this exemption are enumerated
in U.S. v. J. B, Williams Co., Inc., 402 F.Supp. 796, 799
(S.D.N:Y. 1975). : ‘

6. The relationship between "executive privilege" and this exemption
is discussed in NLRB v. Sears, Roebuck & Co., supra 421 U.S. at 150.
In this connection, see the cases referrad to under item X.A.3. °
hereinbefore. -

7. An excellent article on this exemption appears in Note, The

Freedom of Information Act and the Exemption for Intra-Agency
Memoranda, 86 HARV. L. REV. 1047 (1973). : .

F. Exemgtion (6; -- "personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of
personal privacy" :

1. The clause. "the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy" modifies "personnel
. and medical files" rather than only "similar files." See
Dept. of Air Force v. Rose, supra __  U.S. at __~  , 48 L.Ed.2d
at 26-27, 44 L.W. at 4508-09.

2. The judiciary has emphasized the "clearly unwarranted" language.

(a) A confidential matter cannot be insulated from disclosure

- merely because it was stored by the agency in "personnel
or "medical® files; a balancing of interests must be struck
between the protection of an individual's private affairs
from unnecessary public sclftiny and the preservation of
the public's right to gov ental information. See Dept.
of Air Force v. Rose, su __U.S. at , 48 L. Ed.2d
at 27-29, 32-33, 44 L.W, ¥ 3509-12. Cf. PhTladelphia
Newspapers, Inc. v. Dept. of Justice, 405 F.Supp. 8, 10-11

- (E.D.Pa. 1975).

{b) This balancing test resolves an apparent conflict in the
circuits. -See Wine Hobby USA, Inc. v. IRS, 502 F.2d 133,
135-36 (3d Cir. 1974). . ,

(c) In order to avoid nondisclosure under this exemption,
must there be,a public interest purpose, as distinct
from the interest of a member of -the pubiic, for the

L | 13-
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disclosure? See Wine Hobby USA, Inc. v. IRS, sugfﬁ
502 F.2d at 137. :

3. Even if the records sought constitute "personnel" or "medical"
or "similar" files, case summaries thereof maynot constitute
such files. -See Dept. of Air Force v. Rose, supra U.s. at

' » 48 L.Ed.2d at 30-31, 44 L.W. at 4510-1T.

Exemption (7). -- "investigatory records compiled for law enforcement
purposes, but only to the extent that the production of such records
would (A) interfere with enforcement proceedings, (B) deprive a person

of a right to a fair trial or an impartial adjudication, (C) constitute
an unwarranted invasion of personal privacy, (D) disclose the identity

of a confidential source and, in the case of a record compiled by a

. criminal law enforcement authority in the course of a criminal investi-
gation, or by an agency conducting a lawful national security intelligence
investigation, confidential information furnished only by the confidential
source, (E) disclose investigative techniques and procedures, or (F) en-
danger the life or physical safety of law enforcement personnel"

1. Prior to the 1974 Amendments to the FOIA, this exemption read:
“investigatory files compiled for law enforcement purposes except
to the extent available by law to a party other than an agency".

2. What is the significance of the 1974 exemption (7) Amendment?

(a) It reflects a Congressional intent to narrow the original
version of this exemption and certain judicial decisions arising
thereunder. See NLRB v. Sears, Roebuck & Co., 421 U.S.

132, 164-65 (1975); Title Guarantee Co. v. NLRB, supra .
407 F.Supp. at 504, 506-07; NLRB v. Hardeman Garment Corp.,
406 F.Supp. 510, 512-13 (W.D.Tenn. 1975); Philadelphia

?fwspapers, Inc. v. Dept. of Justice, supra 405 F.Supp. at

(b) It underscores the insufficiency of general contentions of
harm to the government's law enforcement activities. See
Title Guarantee Co. v. NLRB, supra 407 F.Supp. at 504.

3. Subcategory (C) of this exemption - "an unwarranted invasion
of personal privacy" - has been strictly construed. See
Title Guarantee Co. v. NLRB, supra 407 F.Supp. at 505; Phila-
delphia Newspapers, Inc. v. Dept. of Justice, supra 405 F.Supp.
at 12.

4, The applicability of subcategory (D) of this exemption {confidential
source) requires an express assurance of confidentiality having
been given to the source providing the information. See Title
Guarantee Co. v. NLRB, supra 407 F.Supp. at 505; Mobil 0i? Corp. v.
FTC, supra 406 F.Supp. at 314; Philadelphia Newspapers, Inc. v.
Dept. of Justice, 405 F.Supp. at 12.
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‘ ' 5. This exemption protects only the government's interest, and a
private party has no standing to assert it if the government
“explicitly waives its interest in this exemption. See Sears,
?oebuck & Co. v. General Services Admin., supra 384 F.Supp. at
0040

6. What is meant by "law enforcement purposes'?

(a) Is not 1imited to criminal law enforcement. See Moore-
McCormick Lines, Inc. v. 1.T.0. Corp. of Baltimore, supra
508 F.2d at 949; Center for Nat'l Policy Review on Race and
Urban Issues v. Weinberger, 502 F.2d 370, 373 (D.C. Cir. 1974).

(b) Does not include monitoring activities. See Sears,
‘ Roebuck & Co. v. General Services Admin., 509 F.2d 527,
529-30 (D.C. Cir. 1974). Contra, B & C Tires Co., Inc. v.
IRS, 376 F.Supp. 708, 713 n.11 (D.C.Ala. 1974). "

(c) Is a distinction to be drawn between the decision-making
process and law enforcement? See Philadelphia Newspapers,
Inc. v. Dept. of Justice, supra 405 F.:supp. at 11-12.

(d) . Must law enforcement proceedings be contemplated or imminent at
the time the disclosure is sought in order for this exemption

‘ to be applicable?

(1) They must be contemplated, at least where no government
sources or investigative techniques are endangered. See
Moore-McCormick Lines, Inc. v. I.T.0. Corp. of Baltimore,
supra 508 F.2d at 945. Cf. Black v. Sheraton Corp. of
America, 371 F.Supp. 97, 102 (D.C.D.C. 1974).

(1) Need not be contemplated. See B & C Tire Co., Inc

v. IRS, supra 376 F.Supp. at 713 n.11.

(iii) Need not be imminent. See Center for Nat'l Policy
Review on Race and Urban Issues v. Weinberger, supra -
502 F.2d at 373; Rural Housing Alliance v. Dept. of
Agriculture, 498 F.2d 73, 80-81 (D.C. Cir. 1974),
supp. opinion, 511 F.2d 1347.

He. Exemption (8) -- "contained in or related tc examination, operating,
or condition reports prepared by, on behalf of, or for the use of an
agency responsible for the regulation or supervision of financial
institutions" ' .

The'on]y reported case even briefly discussing thi: exemption is M. A.
Shapiro & Co. v. SEC, 339 F.Supp. 467, 469-70 (D.C.D.C. 1972), and this
case sheds no Tight on the meaning and parameters thereof.

® e
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I. Exemption (9) -- "geological and geophysical information and data,
including maps, coricerning wells"

1. I have found two reported cases on this exemption.
(a) County of Santa Barbara v. Kleppe, F.Supp. (c.D.Cal.
1976), 7 Environment Reporter, Current Developments, 5471-42
(July 30, 1976), which held that geological data pertaining
to the environmental impact of drilling for ¢il and gas. in
the Santa Barbara Channel is exempt from disclosure under
this exemption.

(b) In Pennzoil Co. v. FPC, supra 534 F.2d at 629-32, the FPC
did not contest the fact that the records in question were
encompassed by exemptions (9) and (4), and the issue before
the court was under what circumstances would a disclosure of
exempt FOIA records be prohibited.

2. There are at least four Department of the Interior decisions on this
exemption. See Geological Survey, M-36739 (June 13, 1968); Appeals
of Freeport Sulphur Co. and Texas Gulf Sulphur Co., M36779 (Nov. 17,
1969); Appeal of Amoce Production Co., M-36841 (Nov. 9, 1971);
Appeal of J. M. Huber Covp., 79 1.D. 631 (1972).

3. There is virtually no legislative history on fhis exemption.

(a) The Senate Committee reporting on the Senate FOIA bill
commented on all of the exemptions except this one.

(b) The House Committee reporting on the House FOIA bill did
comment.on this exemption, but its comments were meagre.
See Davis, The Information Act: A Preliminary Analysis,
34 U. CHI. L. REV. 761, 801 (1967).

4, The following quote is an excerpt from Note, The Freedom of Information
Act - The Parameters of the Exemptions, 62 GEO. L. J. 177, 206 (1973},
which is the most informative articie 1 have found on exemption (9):

"No cases involving this exemption appear to have
been reported. The Federal Power Commission relied
on the exemption to deny a request by Ralph Nader for
access to reports from the American Gas Association
and reports of the Commission's independent reserve
teams relating to a survey of natural gas reserves
in the nation. Nader contended that the exemption
was aimed at safeguarding underlying seismic data
and geological maps, not estimates of reserves.
The Federal P.w«r Ccmmission answered that it is pre-
cisely the soismic data and geologic maps that are
essential .. arrive at reserve estimates."
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‘ XI. What are the 1974 FOIA Ameéendments?

A. §652(a)(2): Tightened the vequirement that each agency maintain
and make available to the public current indexes identifying public
inform>*{on, An examplé page of such a current index from 41 Fed.
Reg. «5:20 (July 19, 1976? is attached hereto as Appendix B. See
Merrill v, Open Mkt. Comm. of the Federal Reserve System, 413 F.Supp.
494, 505 (D.C.D.C. 1976). . . :

N

B. §552(a)(3): Codifies case law 1nterpfet1ng the former FOIA language
"request for identifiable records" as being a request which "reasonably
“describes such records. "

c. §552(a)(4): This is a new subsection (4). and the old subsection (4)
becomes new subsection (5).

1. Each agency must promulgate FOIA regulations.

2. The District'Court for the District of Columbia is given juris-
diction in FOIA cases in addition to the U.S. district court
for the district in which the complainant resides or has his
principal place of business or in which the agency records
are situated. '

3. Case Taw permitting courts to examine agency records in camera
0 to determine if any records or portion thereof are exempt .
from disclosure is codified. :

4, An agency is required to answer or otherwise plead to an FOIA
complaint within 30 days after service, unless the court
"otherwise directs for good cause shown."

5. Courts may assess against the U.S. "reasonable attorney
fees and other litigation costs reasonably incurred in any
case[under the FOIA] in which the complainant has sub-
stantially prevailed." See Kaye v. Burns, 411 F.Supp. 897
(S.D.N.Y. 1976), which s the only reported case thereon that
I have found, and wnich applied four criteria in the Senate bill
in reaching its decision not to award attorney fees.

6. Where a court does issue such fees and costs, the court
‘ may find that questions are raised whether agency personnel
acted arbitrarily or capriciously in withholding the records.
Whereupon, the Civil Service must promptly initiate a proceeding
to determine if disciplinary action is warranted against the
officer or employee "primarily responsible" for the withholding.

D. §552(a)(6): This is a new subsection.
1. Within 10 days (excluding Saturdays, Sundays and legal public
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H.

holidays) after an agency's receipt of an FQIA request for

" records, the agency must "determine" if it will comply with
the request. Immediately thereafter, it must notify the person
requesting the disclosure of its decision, its reasons therefor,
and, if the dacision is negative, such person's right to appeal
to the head of the agency.

2. A decision on appeal must be made within 20 days (excluding
Saturdays,.-Sundays and legal public holidays) after receipt of
the appeal.

3. In "unusual circumstances," which is defined in three lengthy
categories, an agency itself may extend such 10- and 20-day
periods up to an additional 10 working days by notifying the
person requesting the disclosure thereof and its reasons therefor.
Also, the following language appears to carve out another
exception to these time 1‘mits:

"If the Government can show exceptional circumstances
exist and that the agency is exercising due diligence
in responding to the request, the court may retain
jurisdiction and allow the agency additional time to
complete its review of the records."

4, Failure of an agency to comply with these time limits is an
exhaustion of such person's admiristrative remedies.

5. Each denial of a request for records must set forth the names
and titles or positions of "each person responsible for the
denial. . . ."

§552(b)(1): This amended exemption (1), and this amendment {is discussed
on page 6 hereinbefore.

§552(b)(7): This amended exemption (7), and this amendment is discussed
on page 14 hereinbefore. .

§552(b): " This added a sentence at the end of this subsection, which
codified case law requiring that any reasonably segregable portion of
an exempt record must be disclosed.

§552(d): This is a new subsection, which requires each agency to
submit a report by March 1 of each calendar year, covering the pre-
ceding calendar year, to the Speaker of the House and the President

of the Senate for referral to the appropriate Congressional committees.
Each report must include ail of the following:

1. the number of determinations made by such agency not to comply
with reguests for records made to such agency under subsection
(a) and the reasons for each such determination;
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2, the number of appeals made by persons under subsection (a)(6),
the result of such appeals, and the reason for the action upon
each appeal that results in a denial of information;

3, the names ard titles or positions of each person respoﬁsibie
for the denial of records requested under this section, and the
number of instances of participation for each;

g, the results of each proceeding conducted pursuant to subsection

(a)(4)(F), including a report of the disciplinary action taken
against the officer or employee who was primarily responsible
for improperly withholding records or an explanation of why
disciplinary action was not taken; -

5. _a copy of every rule made by such agency regarding this section;

6. a copy of the fee schedule and the total amount of fees collected
by the agency for making records available under this section; and

7. such other information as indicates efforts to administer fully
this section. '

- The Attorney General also must submit an annual report to Congress by

March 1 of each calendar year relative to the cases that have ari-en
under the FOIA and the Department of Justice's efforts to encuu.age
agency FOIA compliance.

§652(e): This is a new subsection, which expands the definition of

. "agency" as discussed in item 1 hereinbefore.

What practical sﬁgps can be taken to induce and expedite an FOIA disclosure?

A.

Emphasize the broad disclosure obligation inherent in the FOIA. See
item III hereinbefore. .

Make an agency establish its burden of proving that the records sought
fall within one of the nine FOIA exemptions.

If none of these exemptions applies, argue that disclosure is mandatdry.
Even if one or more of these exemptions applies, contend that disclosure
is mandatory unless a statute, order, rule or regulation makes such dis-
closure mandatory or discretionary. See item IX.A hereinbefore.

If ap order, rule or regulation makes such disclosure mardztory or
discretionary, ascertain the statutory basis therefor.

Utilize the following features of the 1974 FOIA Amendments, which are
discussed in jtem XI hereinbefore: :
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1. the more stringent time limitations (30 days) on an agency to ‘
answer or otherwise plead to an FOIA complaint;

2. the possibility that an agency can be assessed reasonable
attorney fees and other litigation costs;

3. the right to obtain the names and positions of each person
responsible for the refusal to disclose;

4, the possibility that disciplinary action can be taken against
agency personnel primar11y responsible for withholding
disclosure;

5. the requirement that an agency must respond to the disciosure
request within 10 days (some exceptions) and indicate its
reasons for a refusal to disclose;

6. the annual Congressional FOIA reporting requirements.
G. If it is necessary to go to court to compel or expedite a disclosure,

the D.C. Circuit probably would be your most sympathetic forum. Cf.
Kramer and Weinberg, Freedom of Information Act, 63 GEO. L. J. 49 (1974).

XIII. What practical steps can_bé taken to prevent or delay a disclosure?

A. Be familiar with the disclosure-related statutes and regulations
‘ applicable to each agency with whom you have significant contact.

B. Prior to submitting to an agency any information which you feel falls
within one or more of the FOIA exemptions, segregate the exempt
information from that which is not, stamping an appropriate non-
disclosure statement on. the cover and on each page of the exempt
portions. (The danger in this approach is that a failure to so
stamp portions of any submitted information could preclude you from
later successfully contending that such portions are exempt.)

C. Prior to submitting to an agency any information which you feel falls
within one or more of the FOIA exemptions, attempt to obtain a written
agreement from that agency, pursuant to any statute, order, rule or
regulation making disclosure thereof mandatory or discretionary, not
to disclose the information.

D. If you cannotl get such an agreement, seek to obtain from ‘the agency a
written agreement whereby the agency will notify you by telephone and in
writing at jeast five days prior to any disclosure of information sub-
mitted by you and which you have identified as being non-disclosable.

E. Make sure the agency's "FOIA officer" has a copy of each written agree-
ment pertaining to non-disclosure of information sybmitted by you.
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Upon being informed that an agency is prepared to disclose certain

of the information submitted by you and which you feel is exempt from
disclosure, and if no written non-disclosure agreement has been executed
between you and the agency, attempt to convince the agency that specific
FOIA exemptions apply, and that non-disclosure is mandatory under the FOIA,
another statute, an order, rule and/or regulation or, if discretionary, that
there are good reasons why the agency should use its discretion and

not disclose in this instance (citing the specific reasons therefor).

Call to the attention of the agency employee initially charged with the
decision of whether or not to disclose that his(her) decision is not
final, that the person requesting the disclusure is entitled to appeal
to the agency head, who presumably would be the person "primarily
responsible" for any refusal to disclose. _

If, despite your efforts, the agency intends to disciose this informa-
tion, be prepared to move fast to petition a federal district court

for a temporary restraining order and a preliminary injunction pending
a decision on the merits. The D.C. Circuit probably would be your least
sympathetic forum. ’

XIV. What is the relationship of the Privacy Act of 1974 {5 U.S.C. §652a) to the FOIA? .

A.

The Privacy Act became effective on September 27, 1975 and pertains to
records about individuals such as criminal justice information, bank
records, credit records, welfare records, military surveillance.

The emphasis is on privacy.

1. Federal agencies must make public a description of each system
of such records they maintain.

2. These agencies are restricted in their disclosure of these
records to other federal agencies and to others outside these
_other federal agencies. ‘

3. Individuais are given the right of access and challenge te
those records containing information about them.

However, if disclosure is required under the FOIA (see 5 U.S.C. §552

(b)(6)), disclosure 1ikewise is required under the Privacy Act. See

5 U.S.C. §552a(b)(2).

The following articles may be helpful in understanding the Privacy
Act and its relationship to the FOIA: ‘ .

1. Symposium on the Privacy Act, 34 FED. B.J. 323-66 (1975);
2. Hulett, Privacy and the Freedom of Information Act, 27 AD. LAW.
REV. 275, 285-92 (1975); o j
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3. Bigelow, The Privacy Act of 1974, 21 PRAC. LAW. 15 (Sept., 1975). ¢

XV.

What is’ the relationship. of the State of ‘Colorado's Open Records Act (§24-72-201
et seq., 1973 CiR.S.) to the FOIA? - ;

A. The Open Records Act applies to "all public records" which are "made,
maintained, or kept by the state or any agency, institution, or political
subdivision thereof for use in the exercise of functions required or
authorized by law or administrative rule or involving the receipt or
expenditure of public funds." See $3201 and 202(6).

B. Such records includes "all books, papers, maps, photographs, cards,
tapes, recordings, or other documentary materials, regardless of
physical form or characteristics." See §202(7). .

C. Such records must be "open for inspection," which means that the
inspecting person may request to be furnished "copies, print-outs or
photographs" thereof, and the official custodian of such records may
charge a reasonable fee therefor. See §§201 and 205.

D. Generally, any natural person, corporation, partnership, firm or
association has the right to inspect such records, although the
inspection of certain records is limited to "the person in interest."
See §§201, 202(3), 202(4) and 204(3)(a).

E. Exceptions to this right of inspection:

1. nas otherwise specifically provided by law" (See §201. Cf.
§§203(1) and 204(1)(a) and (b))

2.  where "prohibited by rules promuigated by the supreme court or
by the order of any court" (See §204(1)(c));

3. upon successful application of the "offical custodian" of the
public record to the district court of the district in which such
record is located for an order permitting him to restrict
disclosure (See §§204(6) and 202(2));

(a) The burden of proof is on the "“official custodian" to
show that the disclosure "would cause substantial injury
to the public interest".

(b) The hearing thereon must be held "at the earliest practical
time".

4, discretionary non-disclosure in the case of certain enumerated
records, "unlass otherwise provided by law," if the disclosure
"to the applicant would be contrary to the public interest"(See
§204(2)(a));

2




‘ - 5. . mandatory ron-disclosure in the case of certain enumerated
" records, "unless otherwise provided. by law," but even some
of these enumerated records must be available for inspection
by "the person in 1nterest"'(See §204(3)(a)).

F. If 1nspection is denied, the person requesting the 1nspection of such
records:

1. is entitled to receive "forthwith" a written statement of the
grounds therefor, including "the law or regulation under which
access is denied" (See §204(4));

2. may apply to the district court of the district "wherein the
record is found“ for a show cause order against the “custodian"
(See $204(5)).

G. The following sanctions may be imposed against one who denies an inspection
. of public records:

1. upon a finding by the court that the denial by the "custodian"
was "arbitrary or capricious," the custodian may be ordered
"personally to pay the applicant's court costs and attorney
fees in an amount to be determined by the court" (See §§204(5)
and 202(1));

. 2. "any person who willfully and knowingly violates"- the provisions
of-§§261 thrcugh:'206, upon a misdemeanor conviction thereof, must
be fined. not more than $100 and/or 1mprisoned in the county Jail
. for not more than 90 days (See $206).

Ho 1 have found‘the following reported cases under the Coloradv Open Records
Act:

1. ?enveg Pub11sh1ng Co. v. Dreyfus, 184 Colo. 288, 520 P.2d 104
974);

2. Cervi & Co, v. Russell, i84 Colo. 282, 519 P.2d 1189 (1974);
. Losavio v.-Mayber, 178 Colo. 184, 496 P.2d 1032 (1972);

3
4. Bd. of Cty. Comm'rs v. HAD Enterprises, Inc., Colo. App.
, 533 P.2d 45 (1974).




’ : - APPENDIX A .~

§ 551. pesinitions :
. For the purpose of this subchapter— » .
(1) “agency” means each authority of the Government of the
United States, whether or not it is within or subjeet to review
by another agency, but does not include—

(A) the Congress; )
(B) the courts of the United States ;

(C) the governments of the territories or possessions of
the United States;

(D) the government of the District of Columbia;
or excepl as to the requirements of scetion 552 of this title—
(E) agencies composed of representatives of the partics

or of representatives of organizations of the parties to the
disputes determined by them; '
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() courts martial and military commissions;
{G) military authority exercised in the field in time of

war or in occupied territory; or :
. (II) functions conferred by sections 1738, 1739, 1743,
and 1744 of title 12; chapter 2 of title 41; or sections 1622,

1884, 18911902, and former section 1641(b) (2), of Litle 50,
appendix;

(2) “person” includeslan individual, partnership, corporafion,

" association, or public or private organization other than an
agency;

(3) “party” includes a person or agency named or admitted 2s
a party, or properly seeking and entitled as of right to be ad-
mitted as a party, in an agency proceeding, and a person or
agency admitted by an agency as a party for limited purposes;

(4) “rule” means the whole or a part of an agency statement
of general or particular applicability and future cffect designed
to implement, interpret, or prescribe law or policy or describing
the organization, procedure, oxr practice requirements of an
agency and includes the approval or prescription for the future
of rates, wages, corporate or financial structures or reorganiza-
tions thereof, prices, facilities,  appliances, services or allow-
ances therefor or of valuations, costs, or accounting, or practices
bearing on any of the foregoing;

(5) “rule making” means agency process for formulating,
amending, or repealing a rule;

(6) *‘order” micans the whole or a part of a final disposition,
whether affirmative, negaiive, injunctive, or declaratory in

form, of an agency in 2 matter other than rule making but in-
cluding licensing; ) '

(7) “adjudication” means agency process for the formulation
of an order; '

(8) “license” includes the whole or a part of an agency per-
mit, certificate, approval, registration, charter, membeiship,
statutory exemption or other form of permission;

(9) “licensing” includes agency process respecting the grant,
renewal, denial, revocation, suspension, annulment, withdrawal,

-limitation, amendment, modification, or conditioning of a li-
cense;

(10} “sanction” includes the whole or a part of an agency—
(A) prohibition, requirement, limitation, or other condi-
tion affecting the freedom of a person;
(B) withholding of relief;
(C) imposition of penalty or finc;

(D) destruction, taking, seizure, or withholding of prop-~
crty;
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(E) assessment of damages, reimbursement, restitution,
compensation, costs, charges, or {eces;

(F) requirement, revocation, or suspension of a license; .
or -

(G) taking other compulsory or restrictive action;
(11) “relief” jucludes the whole or a part of an agency—

(A) grant of money, assistance, license, authority, exemp-
tion, exception, privilege, or remedy:

(B) recognition of a claim, right, immunity, privilege,
exemption, or exception; or )

(C) taking of other action on the application or petition
of, and beneficial to, a person;

(12) “agency proceeding” means an agency 'prdcess as defined
by paragraphs (5), ('}, and (9) of this section ; and

(18) “agency action” includes the whole or a part of an
agency rule, order, license; sanction, relief, or the ‘equivalent or
denial thereof, or failure to act. '

Pub.L. 89-5564, Sept. 6, 1966, 80 Stat. 881.

.........

‘ - ' | APPENgIX A

| o 147




5 §552 THE AGENCIES GENERALLY Ch. 5

§ 552. rublc information; agency rules, opinions, orders,
xecords, and proceedings

(a) Each agency shall make available to the public information
as follows:

(1) Each agency shall separately state and currently publish in
the Federal Register for the guidance of the public—

(A) descriptions of its central and field organization and t‘xe
established places at which, the employees (and in the tase of
a uniformed service, the members) from whom, and the methods

whereby, the public may obtain information, make submittals
or requests, cr obtain decisions;

(B) statements of the general course and method by which its
functions are channeled and determined, including the nature

and reguirements of all formal and informal procedures avail-
able;

(C) rules of proceduxe, descriptions of forms av a’lable or the
places at which forms may be obtained, and instructions as to the
scope and contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as au-
thorized by law, and statements of general policy or interpreta-
tions of general applicability foimulated and adopted by the
agency; and

(E) each amendment, revision, or repeal of the forcgoing.

Except to the extent that a person has actual and timely notice of the
terms thereof, a person may not in any manuer be required to resoxt
to, or be adversely affected by, a matter required to be published in
the Federal Register and not so published. . For the purpose of this

paragraph, matter reasonably avaiiable to the class of persons affect-

ed thereby is deemed nublished in the Federal Register when incor-

porated by referenc: titerein with the appxo\al of the Director of
the Federal Register.

(2) Each agency, in m.unr!ance with published rules, shall make
available for publ. : inpection and copying—

(A) fiual opinions, including concurring and dissenting opin-~
ions, as well as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have
been adopted by the sgency and are not published in the Federal
Register; and

(C) administrative staff manuals and instructions to staff

that affect a member of the public;
unless the materials are promptly published and copies offered for
sale. To the extent required to prcvent a clearly unwarranted in-
vasion of personal privacy, an agency may delete identifying details.
when it makes available or publishes an opinion, statement of policy,.

R

148

-APPENDIX A




Ch. § ADMINISTRATIVE PROCEDURE 5 § 552

interpretation, or staff manual or instruction. However, in each case

* the justification for the deletion shall be explained fully in writing,
Each agency also shall maintain and make available for public in-
spection and copying a current index providing identifying informa-
tion for the public as to any matter issued, adopted, or promulgated
after July 4, 1967, and required by this paragraph to be made avail-
able or published. A final order, opinion, statement of policy, inter-
pretation, or staif manual or instruction that affects a member of the

- public may be relied on, used, or cited as preccdent by an agency
against a party other than ar agency only if—

(i) it has been indexed and either made available or pubhshed' o

as provided by this paragraph; or

. (i) the party has actual and timely notice of the terms there-
of.’ :

{3) Except with respect to the rccords made available under para-
graphs (1) and (2) of this subsection, ench azency, on request for
identifiable records made in accordance with published rules stating
the time, place, fees to the extent anthorized by statute, and proce-
dure to be followed, shall make the records promptly available to any
person.  On complaint, the district court of the United States in the
district in which the complainant resides, or has his principal place
of business, or in which the agency records are situated, has jurisdic-
tion to enjoin the agency from withholding 2gency records and to
order the production of any agency records improperly withheld from
the complainant. In such a case the court shall determine the matter:

de novo and the burden is on the agency. to sustain its action. In -
the event of noncompliance with the order of the court, the district
. court may punish for contempt the responsible employee, and in the

v case of a uniformed service, the responsible member. Except as to

causes the court considers of greater importance, proceedings before
the district court, as authorized by this paragraph, take pregedence
oa the docket over all other causes and shail be assigned for hearmz
and trial at the earliest practicable date and expedited in every way.

(4) Each agency having more than one member shall maintain
and make available for public inspection a record of the final votes
of each member in cvery agency proceeding.

(b) This section does not apply to matters that pre—

(1) specifically required by Executive order to be kept secret
in the interest of the national defense or foreign policy;

(2) related solely to the internal personnel rules and practices
of an agency;

(3) specifically exempted from disclosure by statute;

(4) trade sccrets and commercial or financial infofmationl
obtained from a person and privileged or confidential;

APPEN%IX A
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(5) inter-agency or intra-agency memorandums or letter.'...
which would not be available by law to a parxty other than an
agency in litigation with the agency; Ve

{6) personnel and medical files and similar files the dxsclosui'a:

of which would constitute a clearly unwarranted invasion of per-
sonal privacy;

5 §552 THE AGENCIES GENERALLY

(7) investigatory files compiled for law em’.orcement purposes'~

except to the extent available by law to 2 party o;.her than an
agency; ¥

(8) contained in or related to exaxmnahon, operating, or con-’
dition reports prepared by, on behalf of, or for the use of an

agency responsible for the regulation cr supervision of fmancxal
institutions; or .

(9) geological and geophysical information and data, includ-
ing maps, concerning wells.

(c) This section does not authorize withholding of information

or limit the availability of records to the public, except as specifi-
cally stated in this section. This section is not authority to withhold
information from Congress. Pub.L. 89-554, Sept. 6, ‘1966, 80 otat.
88%; Pub.L. 90-23, § 1, June 5, 1967, 81 Stat. 54.

——

-
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APPENDIX C

The ¢ 11owing'1aw review articles, collectively, are an excellent treatmént of the

Fre

]l

om of Information Act from 1967 te 1975;

??vi;s The' Information Act:  A'Preliminary Andlysis, 34 U. CHI. L. REV, 761
967). |

_Note, Freedon of Information Act = The Parameters of the Exsmptioas, 62 GEO.
L. d. 177 (1973). |

Note, Freedom of Information Act: A Seven-Year Assessmént, 74 COLUM. L. REV.
895 (1974). -

Note, Freedom of Information Act Amendments of 1974: An Analysis, 26 SYR. L.

_ REV. 95T (1975),
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THE NATIONAL ENVIRONMENTAL POLICY ACT

I. Introduction

Purposes

Declaration of Nation;1 Environmental Policy
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Role of the Environmental Protection Agency

Role of the Federal Agencies
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The CEQ Guidelines
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Review of Draft EIS's
Hearings on Draft EIS's
The Final EIS |
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II.

The Environmental Impact Statement Process

A.

Circumstances Requiring an EIS

—
-

"Federal Action"
2. "Major Actions" and "Significeant Effect"
3. "Recommendatidns or Report on Proposals”
4. Programmatic Environhénta]‘lmpaét Statements
5. Standard of Reviecw
6. Limits on NEPA Applicability
a. Incompatible Statutes
b. National Security and Military Actions
c. Temporary or Emergency Actions
d. The EPA Exemption
Who Prepares the EIS
1. Lead Agency Concept
2. Deleagtion of_Resnonsibiiitfes
Timing of Preparation of the EIS

Impact Statement Adequacy

1. Environmen£a1 Impact of the Proposed Action

2. Advérse Environmenta] Effects

3. A]ternatives

4, Short-term Uses vs. Long-term Productivity and

Irreversible and Irretrievable Commitments of
Resources
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Q ‘ THE NATIONAL ENViRONMENTAL POLICY ACT*

I. Introduction
A. Purposes

"To declare a national policy which will encourage productive
and enjoyable harmony between man and his environment; to
promote efforts which will prevent or eliminate damage to the
environment and biosphere and stimulate the health and welfare
of man; to enrich the ecological systems and natural resources
important to the Nation; and to establish a Council on Envir-
onmental Quality." 42 U.S.C. 4321

B. Declaration of National Environmental Policy

“It is the continuing policy of the Federal Government...to

use all practicabie means and measures...in a manner calculated
to foster and promote the general welfare, to create and
maintain conditions under which man and nature can exist in
productive harmony and fulfill the social, economic and other
requirements of present and future generations of Americans.”
42 U.S.C. 4331(a)

‘ , C. Implementation
1) Environmental Impact Statements.

The most important of the NEPA requirements dealing with im-
plementation are the action forcing requirements of £102(2)(C) requiring
all agencies of the Federal Government to: , A

"include in every recommendation or report on proposals
for legislation and other major Federal actions sig-
nificantly affecting the quality of the human environ-
ment, a detailed statemcnt by the responsible official
on-- Co
(i) the environmental impact of the proposed action,
(11) any adverse environmental effects which cannot
by avoided should the proposal be implemented,
%111) alternatives to the proposed action,

iv) the relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments
of resources which would be invelved in the
proposed action should it be implemented."

42 U.S.C. 4332 '

* PL 90-190, 83 Stat. 852, 42 U.S.C.'432) et seq. (1970)
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2) 8102(2) of NEPA also reauires federal aaencies to:

(A) utilize a systematic, interdisciplinary approach which
will insure the integrated use of the natural and
social sciences and the environmental design arts in
planning and in decision making which may hava an impact
on man's environment;

(B} identify and develop methods and procedursas...which will
insure that presently unquantified environmental amenities
and values may be given appropriate consideration in
decision making along with economic and technical con-
siderations;

(E) study, develop, and describe appropriate alternatives to
recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative uses
.of available resources;

* . . .

D. The Council on Environmental Quality

The remaining sections of NEPA created the Council on Environmental
Quality (CEQ) and set forth the duties of that body. 42 U.S.C. 4341-
4347. CEQ is an advisory agency and not a regulatory agency. It has no
power to either approve or disapprove any federal actions. CEQ must
analyze and interpret environmental trends, appraise the programs and
activities of the federal government as they relate to environmental
quality and recommend policies to promote environmental improvement.
With respect to NEPA's impact statement requirements, CEQ must: (1)
Issue quidelines to federal agencies for the preparation of EIS's.

See 40 CFR 1500 and Section I.H. herein; (2) Assist agencies in
preparing ‘their own impact statement procedures. See Appendix A; (3)
Consult with federal agencies concerning their implementation on NEPA's
EIS requirements.

E. Role of the Environmental Pro%ection Agency

Under §309 of the Clean Air Act, EPA must review and comment in
.writing on all actions subject to NEPA impact statement requirements
that relate to any EPA authority, i.e. air and water pollution,
solid waste, pesticides, radiation and noise. EPA must make. such
review public and determine whether the proposed federal action is
environmentally satisfactory. If EPA finds a project environmentally
unsatisfactory, it must further refer the matter to the CEQ.
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F. Role of Federal Agencies

The various agencies of the federal government are the prinicpal
implementors of NEPA's provisions. NEPA created no duties or re-
sponsibilities to be performed by state or local agencies, or by
private industry or individuals. However,in many cases, these groups
are intimately involved in tha federal agency action and may be re-
quested by the federal agency to prepare an environmental analysis as
a precondition to taking the action requested of the federal agency.

Executive Order 11514 directed the agencies of the federal govern-
ment to provide leadership in protecting and enhancing the quality of
the environment and to take measures needed to direct their policies,
plans and programs sc as to meet national environmental goals. In
response to this mandate and to compiy with the CEQ Guidelines, the
various federal agencies published regulaticns concerning the pre-
paration of environmental impsct statements. See Appendix A.

G. The CEQ Guidelines

Executive Order 11514 called on CEQ to "issue guidelines to federal
agencies for the preparation of Jetailed statements on proposals for
legislation and other federal ac:ions affecting the environment." In
response to this directive, CEQ published "Guidelines for Statements
on Proposed Actions Affecting the Environment" on April 23, 1971.

The Guidelines have been subsequently revised and codified at 40 CFR
1500 "because they affect state and local governmental agencies,
environmental groups, industry and private individuals, in addition
to federal agencies to which they are specifically directed" and,
therefore, must be "widely and readily available." The courts have
generally considered the Guidelines as merely advisory and have said
that "the CEQ has no authority to prescribe regulations govay aq
compliance with NEPA." Greene County Planning Board v. FPC, a55 F.2d
412 (2nd Cir., 1972) cert. denied, 155 U.S. 849. However,in deciding
NEPA cases, the courts nave generaily given weight to the interpreta-
“ions of NEPA by the CEQ Guidelines.

1) EIS Procedures

The Guidelines encourage agencies to undertake initial assessments
of the environmental impacts of proposed action concurrently with initial
technical and economic studies. Based on the environmental assessment,
an agency may decide to Drepare a draft EIS or a negative determination
pursuant to 40 CFR 1500.5{e). If a negative determination is prepared
and is not challenged, the project may proceed.  If the agency decides
to prepare an EIS, it must inform the public of this decision. A draft
EIS must be prepared and circulated in accordance with the requirements
set forth in tre Guideiines. 40 CFR 1500.8. To the greatest extent
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practicable no administrative action subject to the EIS requirements should '
be taken sooner than 90 days after the draft statement has been circulated

for comment, furnished to CEQ, and made available to the public. Nor should
administrative action be taken sooner than 30 days after the final EIS has

been made available. In some cases, where the final EIS is circulated

within 90 days of circulation of the draft EIS, the 90 day period and the

30 day period may overlap and may run concurrently. 40.CFR 1500.11(b)

2) Negative Determinations

Courts have required that negative determinations and a record
supporting the determination be made for all major federal actions for
which it is determined not to prepare an EIS. Hanley v. Mitchell, 460
F.2d 640 (2nd Cir., 1972) cert. denied, 409 U.S. 990 (1972) (Hanley II)
Hanley v. Kleindienst, 471 F.2d 823 (2nd Cir., 1972), cert denied,

412 U.S. 908 (1973). While the Guidelines adopted the negative determina-
tion requirement, they provided 1ittle guidance as to the record required
in support of a negative determination. In Nader v. Butterfield, 373 .
F.Supp. 1175 (D.D.C. 1974) the court established in more detail the type
of documentation that must be prepared, including a statement of reasons
for the negative declaration which must show:

a) that the agency took a "hard look" at the situation;
b) that the agency identified all the relevant environmental factors;
c) that, after identifying and studying the issues, the agency has
convincingly demonstrated that any impact is not significant. .

The concept of the negative determination is a popular one. A1l agencies
but one that have promulgated NEPA regulations have adopted the concept
of the negative determination.

3) Review of Draft EIS's

The Guidelines require that the draft EIS be circulated for comment to
the "federal and federal-state agencies with jurisdiction by law or special
expertise with respect to any environmental impact involved" and that the
agency make a public announcement of the availability of the draft EIS and
make it available to the public. 40 CFR 1500.9.

The necessity to obtain and consider the comments received on the
draft EIS prior to preparation of a final impact statement was recognized
by the 10th Circuit in National Helium v. Morton, 486 F. 2d 995 (1973).

Ten copies of the draft EIS and five copies of all comments must be
sent to CEQ. 40 CFR 1500.11(a). Ordinarily, CEQ does not review or
comment on draft EIS's. However, under §309 of the Clean Air Act, EPA
1is required to comment on virtually every draft and final EIS. EPA has
established the following rating system for draft EIS's .based on an
analysis of the environmental impacts of the action and the adequacy of
the statement:




Environnental Impact of the Action
‘ - LO--Lack of Objections

ER--Environmental Reservations

EU--Environmentally Unsatisfactory

Adequacy of the Impact Statement
1--adequate

2--insufficient information
3--inadequate

The effect of EPA review was takén into consideration by the U.S.
District Court for the District of Colorado in Sierra Club v. Morton,
379 F.Supp. 1254 (1974). In that case, the court noted that the EPA
commerits which listed eleven subjects on which the draft statement
was deemed by EPA to contain lack of information but which did not use
the term “"unsatisfactory" did not constitute a finding by EPA that the
proposed action to construct a thermal electric power plant was
unsatisfactory from the standpoint of public health or welfare or
environmental quality. Hence, it was not necessary to publish a finding
to that effect or to refer the matter to CEQ.

4) Hearings on Draft EIS's

Although NEPA does not require the holding of hearings which
the agency doas not otherwise hold, §7(d) of the CEQ Guidelines provides:

for public hearings on major actions with environmental impact,
whenever appropriate, and for providing the public with
relevant information, including information on alternative
courses of action. In deciding whethar a public hearing is
appropriate, an agency shouid consider: (1) The magnitude

of the proposal in terms of economic costs, the geographic

area involved, and the uniqueness or size of commitment of

the resources involved; (2) the degree of interest in the
proposal, as evidenced by requeste from the public and from
Federal, State and local authorities that a hearing be held;
(3) the complexity of the issue and the iikelihood that in- .
formation will be presented at the hearing which will be of
assistance to the agency in fulfilling 1ts responsibilities
under the Act; and (4) the extent to which public involvement
already has been achieved through other means, such as

earlier public hearings, meetings with citizen representatives,
and/or ‘written comments on the proposed action.”

. ‘ "Agency procedures shall also specifically include provision'

Agencies have been indifferent to this requirement. Some have adopted
criteria for determining when hearings should be held, while others have not.




'5) The Final Environmental Impact Statement

Preparation of the final EIS consists of appropriately revising the
draft EIS to include a discussion of significant opposing professional
views and responsible opinions not covered in the draft EIS. A1l sub-
stantive comments received on the draft EIS, or summaries of these
comments if the response has been exceptionally voluminous, must be
included in or attached to the final EIS. 40 CFR 1500.10(a). Subsection
(b) of this section sets forth the distribution requirements of the
final EIS which include distribution to CEQ, all federal, federal-state,
state and local agencies, private individuals that made substantive
comments on the draft, individuals who requested a copy of the final
statement, the applicant and the EPA. EPA reviews each final EIS to
which it gave unfavorable ratings upon review of the draft. Except
under limited circumstances, final agency action may not be taken sooner
than 30 days after publication in the Federal Register of the CEQ notice :
of receipt of the EIS. A draft or final EIS may be amended or supplemented e
at any time. However, if the changes are substantial, further hearings or
recirculation of the document may be necessary.

If. The Environmental Impact Statement Process

. A. Circumstances Requiring an Impact Statement
recommendation or._report on proposals for legislation and other major federal
actions significantly affecting the quality of the human environment." This

requirement presents several threshold questions, namely, whether an action
is federal, major, and significantly affects the environment.

§102(2)(c) requireé the preparation of a detailed statement for "every ‘

1. "Federal Action"

The courts have held the slightest federal connections with the
action to be sufficient. There have been very few cases in which a lack
of federal action was found. For example, in Davis v. Morton, 469 F.2d
593 (10th Cir. 1972) the court held that approval by the Bureau of Indian
Affairs of a lease of Indian lands to a developer was sufficient federal
action to trigger tRe substantive and procedural mandates of NEPA. See
also, Kitchen v. FCC, 464 F.2d 801 (D.C.Cir.,1972).
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2) "Major Actions & Significant Effects"

There has also not been much controversy over whether a proposed
federal action is a "major action significantly affecting the human
environment." Courts have tended to construe this requirement very
Tiberally. An examination of some of.the cases that have been ex-
ceptions is instructive. ‘ :

For example, in Citizens Organized to Defend the Environment v.
Volpe, 353 F.Supp. 520 (S.D.Ohio, 1972) the court attempted to provide
general guidance for the terms "major" and "significantly affecting
the quality of the human environment." The court said a major fede—al
action "is one that requires substantial planning, time, resources,
or expenditure.” To have "significant effects" the court said an
action must be one"that has an important or meaningful effect
directly or indirectly upon any of the many facets of man's envir-
onment." The court then applied these general definitions to the
facts before it and concluded that approval by the Secretary of
Transportation of specifications governing a mining company's
transfer of a large strip mine machine across a federal highway
wasn't a major federal action and that it would not have a
significant affect on the environment.

.Other cases have attempted to provide general guidance as to the
meaning of these terms, see Hanley v. Kleindienst, 460 F.2d 640 (2nd
Cir., 1972) however, none of the general tests appear very useful and
cases usually are decided un the facts. Such was the case in Platte
Area Reclamation Committee v. Bringar, U.S.Dist.Ct. Colo. #74-M-
(Sept. 27, 1974) 7 ERC 1285, which dealt with reconstruction of the
15th Street Bridge in downtown Denver. Therein the court concluded
that the Federal Highway Administration expenditure of $450,000 at
the request of the City of Denver for replacement of the original
bridge that was destroyed by a flood with no change in design,
location or right of way is not a major federal action significantly
affecting the quality of the human environment. See also, Viavant v.
Trans-Delta 011 & Gas Co., 7 ERC 1423 (10th Cir., Nos. 74-T115 and 1116,
November 27, 1974. Not. printed in F.2d) L

3) "Recommendations or Report on Proposals"

Prior to SCRAP II (Aberdeen & Rockfish Railroad Co. v. Students
Challenging Regulatory Agency Procedures, 422 U.S. 289 (1975)) these
.threshold words of the statute were largely ignored by the courts. In
that case, the Supreme Court somewhat incidentally stated:
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“...the time at which the agency must prepare the firal
'statement' is the time at which 1t makes a recommnenda-
tion or report on a proposal for federal action."
(original emphasis)

Later, in Kleppe v. Sierra Club, u.s. _(1978), the Supreme
Court directTy considered the question of whefter a report or
recommendation on a proposal for major federal action existed. In
that case, the Sierra Club claimed that the Department of Interior
had an obligation under NEPA to prepare a comprehensive or programmatic
EIS on issuing coal leases, approving mining plans and other actions
eraoling public utilities to develop coal reserves on federally owned
Tant in the Northern Great Plains Region (embracing parts of Wyoming,
Meitana, North & South Dakota). The court found no evidence in the
record of an action or proposal for an action of regional scope and
“held that absent ar overall plan for regional development, it was
impossible to prepare an EIS.

4) Programmatic Environmental Impact Statements

The CEQ Guidelines, supported by case law, recognize that in some
instances, related actions and projects are in effect a major federal
action and require a comprehensive evaluation to determine their
cumulative impact. Such related actions and projects are termed
"proagrams” and the accompanying evaluations are "programmatic EIS's."
The Guidelines state that actions which are related geographically,
generically, or as part of a chain of contemplated projects (e.g.
major lengths of highways, as opposed to small segments) will often
require preparation of broad programmatic statem:nts. 40 CFR 1500.

6(d)(1).

. There has been one Tenth Circuit case that considered the necessity
of preparing a programmatic EIS. In Sierra Club v. Stamm, 507 F.2d 788
(1978) the court found that the EIS on one of six un{ts composing the
Central Utah Project was sufficient and that a programmatic or com-
prehensive EIS was not required because the unit had independent
utility and could operate separately from the remaining unconstructed
units of the project. . '

Until the Supreme Court decided Kleppe v. Sierra Cluh, U.s.

(June 28, 1976),Scientists Institute for Pubiic Information v. A.E.C.
481 F.2d 1079 (D.C.Cir., 1973) was the most detailed and analytical
opinion on programmatic EIS's. In that case, Judge Skelly Wright
considered the issue of whether a defined program of research and
development conducted by the AEC on the 1iquid metal fast breeder
reactor required preparation of -a programmatic EIS. The court ordered
the AEC to prepare an EIS on the entire progra:m, even though an
individual statement had been prepared for the one existing fast




breeder demonstration plant and even thcugh the AEC planned to issue an
individual EIS for each future plant included in the program. The court
set forth four criteria to be analyzed to determine whether the time was
ripe for the preparation of a programmatic statemant. The factors to

be cons1dered were identified as ?1) the 1ikelihood .and imminence of

the program's coming to fruition; (2) the extent to which information

is available on the effects of implementing the expected program and

on alternatives therelo; (3) the extent to which irretrievable commitments
are being made and options precluded as the development of the program
orogresses; (4) and the severity of the environmental effects shou]d the
action be 1mp1emented

In Kleppe v. Sierra Club, supra, the Supreme Court was faced with a
somewhat similar set of circumstances. In response to a growing number
of private applications to mine the coal reserves of the Northern Great
Plains Region, the Interior Department, together with other federal,
state and local agencies began a series of studies that culminated in
1972 with initiation of the Department of Interior's Northern Great
Plains Resources Program. Early in 1973, the Secretary of Interior
announced a partial moratorium on issuance of coal prospecting and
leasing permits pending preparation of a nationwide coal programmatic
impact statement. In addition to this programmatic EIS, Interior had
prepared or was in the.process of preparing impact statements on
individual subparts of mining and leasing activities in the Northern
Great Plains Region. One of these impact statements was a multi-project
statement on the Powder River Coal Basin, a region in Wyoming in which
the richest coal deposits of the Northern Great Plains were located.

The Plaintiffs brought suit in June of 1973 seeking preparation of
an EIS on the Northern Great Plains Region and issuance of an ‘injunction
against agency actions relating to coal deveiopment and exploration
in the Region. The District Court denied relief. The Ccurt of Appeals,
in a split opinion written by Judge Skelly Wright, reversed. The Court
of Appeals read the record to show that Defendants were contemplating .
regional federal action to control coal development and remanded to the
District Court to determine whether the contemplated federal action was
so near fruition as to be considered a proposal, and if so, to order
preparation of a regional EIS. Judge Wright relied on the four part
test that he had developed in Scientists Institute for Public Infor-.
mation v. A.E.C., supra. The Supreme Court reversed.

As will be discussed later, the principal basis for the Supreme
Court's reversal was that no recommendation or proposal for federal
action existed upon which to write an EIS. However, the court went
on to analyze the necessity for and scope of a programmatic EIS. First,
the court recognized that NEPA "may require a comprehensive impact
statement in certain situations where several proposed actions are -
pending at the same time." More specifically, it stated:
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"Thus, when severa! proposals for coal-related actions that
will have cumulative or synergistic environmental impact

upon a region are pending concurrently before an agency,
their environmental consequences must be considered together.
Only through comprehensive consideration of pending proposals
can the agency evaluate difference courses of action."

The court, however, rejected the Plaintiff's contention that all
proposed coal related actions in the Northern Great Plains Region were
so related, as to require a single comprehensive EIS. The court
noted that the Interior Department was not adverse to preparing a
regional EIS but that the determination of scope of the region was for
the agency and not the plaintiffs to decide. The court stated that
- resolving such issues "requires a high level of technical expertise
and is properly left to the informed discretion of the responsible
federal agencies." As to the cumulative environmental impacts the
court noted that such factors require a comprehensive statement
but again deferred to the discretion of the agency to determine the
extent and effect of these factors.

The opinion in this case certainly leaves one with a negative
impression of the Supreme Court's attitude toward NEPA. The court
ignored six years of judicial construction of §102(2)(C)‘s ambiguous
meaning. Perhaps the court's lack of respect for established NEPA
law is the*most important message of -the case.

5) Standard of Review

The question of the standard of judicial review which the courts
should apply in determining whether a federal agency's threshold
determination not to file an EIS has caused considerable controversy.
At least two different standards have been used.

a) Rule of Reasonableness
The standard adopted by the 10th Circuit is one of'"reasonableness."

In Wyoming Outdoor Coordinating Council v. Butz, 484 F.2d 1244 (10th Cir.
1973) the court stated:

"Under the specific terms of NEPA we feel that the proper
standard...is whether the negative determination was

-reasonable in the 1ight of the mandatory requirements .
‘and high standards set by the statute...." 484 F.2d 1249.
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b) "Arbitrary and Capricious"

In Hanley v. Kleindienst, supra, the second circuit adopted the
more -commonly employed "arbitrary and capricious"standard in review
of administrative actions. While this test is more favorable for the
federal agency than the "reasonableness" test, its application in
Hanley was nevertheless onerous because the court required a full
administrative record against which it would apply the test.

The question of which standard of review is correct may have been .
settled by the Supreme Court in Sierra Club v. Kleppe, supra. Although
the question of standard of review was not an 1ssue in that case,
the court referred a number of times to the necessity of showing
"arbitrary action" by the agency in order for the respondents to prevail.

6). Limits on NEPA's Applicability
a) Incompatible Statutes ..

§102 of NEPA has been interpreted to mean that where a clear and
unavoidable conflict in statutory authority exists, NEPA must give way.

Flint Ridge Development Co. v. Hills, u.s. (1976) rey'g. 520
F.2d 240 (10th Cir., 1975). The Supreme Court, 1n Aberdeen & Rockfish

Railroad Co. v. Students Challenging Regulatory Agency Procedures
(SCRAP 1 qT2 U.S. 669 (1973), noted that "NEFF was not intended to

)
repeal by’imp1jcation any other statute." In Flint Ridge, the Supreme
Court reversed the 10th Circuit opinion requiring HUD to prepare impact

 statements in carrying out its responsibilities under the Interstate

Land Sales Full Disclosure Act (ILSA). The ILSA requires that a
registration stat=ment filed by a developer to be effective automatically
30 days after filing unless the Secretary acts affirmatively within that
time to suspend 1t for inadequate disclosure. 15 U.S.C. 1706. The

court noted that it was inconceivable that an EIS could be drafted,
circulated, commented on, reyiewed and revised into final form within

the 30 day period. The court found that the Secretary had no Tegal
authority to suspend an effective date in order to aliow HUD time to
prepare an impact statement. The court held NEPA's  impact statement
requirement inapplicable under these circumstances.

b) National Security and Military Actions

Courts have traditionally been reluctant to interfere in military
and national security matters. While no court has held these matters
totally exempt from NEPA, at least a limited exemption appears to
exist. The facts in each case are usually determinative. Perhaps
the most restrictive interpretation of NEPA concerning military and
national security matters is found in McQuear* v. Laird, 449 F.2d
608 (10th Cir.1971). There the plaintiffs cha'lenged the storage of
chemical and biological warfare agcits at the Rocky Mountain Arsenal.

While the case did not directly involve whether or not an EIS should
be prepared, it is significant in that the court held:
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“bublic disclosure relating to military-defense facilities
creates serious problems involving natioral security. We
hold that NEPA does not create substantive rights in the
plaintiffs-appellants here to raise the environmental
challenge in regard to the Rocky Mountain Arsenal. 1In
jts proprietary military capacitv, the Federal Government
has traditicnally cxercised unfettered control with
respect to internal management and operation of federal
military estabiishments." 449 F.2d 612.

It is doubtful that this eariy NEPA decision would be the same if
Titigated today. However, many other NEPA cases concerning
military/national security matte: s indicate some limitations on
NEPA exist in such matters. (e.g. Neilson v. Seaborg, 348 F.Supp.
1369 (D.C.Utah C.D. 1972).

c) Temporary or Emergency Actions

The conflict encountered in these areas is the incompatibility
between time required to prepare an EIS and the need for expeditious
action. See, Cohen v. Price Commission, 337 F.Supp. 1236 (S.D.N.Y.
1972), SCRAP IT, supra. 1here have not been many cases in these areas
and the cases do not show any definite trend.

d) The Environmental Protection Agency Exemption

£PA has consistently argued that it should not be required to file
impact statements because it is the agency of the federal government
that has as its sole mission the protection of the environment and that
it above all agencies will consider the envircnmental consequences of
jts actions. On the other hand, environmentalists and industry have
argued that EPA is subject to error and shortsightedness just 1ike any
other agency; that EPA should be subject to the pubiic and full dis-
closure requirements of NEPA 1ike other agencies; and that NEPA applies
equally to all agencies and does not contain any exceptions.

The courts have been sympathetic to EPA's arguments and have
established at least a limited exemption for EPA from NEPA. There
have been a number of cases on this issue, notably two 10th Circuit
cases. In Anaconda Co. v. Ruckelshaus, 482 F.2d 1301 (10th Cir.1973),
Anaconda claimed that the EPA had not complied with NEPA by failing
to prepare an EIS before it proposed or promulgated a regulation as
part of a State Implementation Plan under the Clean Air Act Amendments
of 1970. The court recognized that the EPA is not exempt from
weighing and considering the environmental effects of its regulation
and concluded that "no doubt it will fully weigh and consider these
factors." The court held that to reguire EPA to prepare an EIS wcild

"only serve to frustrate the accomplishment of the Act's objectives."
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More recently, in Wyoming v. Hathaway, 525 F.2d 66 (10th Cir.1975)
consumers of pesticides used Qn predator control brought action against L
EPA to enjoin it from taking further action in enforcing an order which
suspended and cancelled registration of three pesticides used in predator
control. The Court of Appeals held that the administrative and judicial
procedures of the Federal Insecticide, Fungicide and Rodenticide Act
provided an adequate method of review, particularly in view of agency
consideration of a report which was substantially equivalent to an EIS.

Finally, Congress also gave EPA an express limited exemption from
the application of NEPA to certain of its actions under the Federal
Water Pollution Control Act. §511(c) thereof provides:

“(c)(1) Except for the provision of Federal financial
assistance for the purpose of assisting the construc-
tion of publicly owned treatment works as authorized -
by section 207 of this Act, and the issuance of a:
permit under section 402 of this Act for the discharge
of any pollutant by a new source as defined in section
306 of this Act, no action of the Administrator taken
pursuant to this Act shall be deemed a major Federal
action significantly affecting the quality of the
human environment within the meaning of the National
Environmental Policy Act of 1969."

B. Who Prepares the Environmental Impact Statemeﬁt
1) Lead Agency

§102(2)(2) requires that impact statements be prepared by a responsible
federal official of the federal agency undertaking a project requiring an
EIS. Because many federal actions require multiple federal approvals or
the direct participation of seyveral agencies, the CEQ Guidelines rerommend
that a "lead agency" prepare a single EIS on the cumulative significant
impact of the entire action. In NRDC v. Callaway, 389 F.Supp. 1263
(D.C.Cir. 1974) it was held that selection of an agency to write an EIS
where there is overlapping jurisdiction should turn on the time-sequence
in which agencies become involved, the magnitude of their involvement,
and their relative expertise coneerning the environmental effects of the
project.

The problems inherent in the "lead agency" concept were demonstrated

in Upper Pecos Association v. Stans, 452 F.2d 1233 (10th Cir.,1971),
vacated, 93 S.Ct. 458 (1972), 500 F.2d 17 (1974). 1In that case, the
Economic Development Administration (EDA) of the Department of Commerce
offered a grant of nearly four million dollars to a New Mexico county to
construct a road through a national forest. EDA did not prepare an

impact statement on this action and was challenged by the Upper Pecos
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Association for failure to do so. Immediately thereafter, the U.S.Forest
Service exercised lead agency jurisdiction and prepared an EIS on the
project. The trial court and the 10th Circuit found the Forest Servi.a
to be the lead agency and, thus, the proper agency to prepare the EiS.
Upper Pecos petitioned for and was granted certiorari. Thereafter, ECA
prepared an EIS and requested the Supreme Court to declare the issue
moot. On remand to the trial court, Upper Pecos argued that the EIS

was issued after the grant decision was made and that the EIS was nothing
more than a justification of the action. It specifically requested

that the court declare the grant void ab initio. The trial court did not
agree, nor did the 10th Circuit which rather curiously stated:

"Since we believe EDA timely prepared, although belatedly,
an environmental impact statement no case or controversy
now exi;ts."(emphasis added) 500 F.2d 19.

If the original decisions of the Tower courts that the Forest Service was
the proper lead agency and that the EIS was adequate had stood, EDA would
have escaped its duty to analyze the environmental consequences of its
actions involved-in giving the grant. The EDA EIS had to consider the
alternative of grant or no grant, hence road or.no road, whereas the
Forest Service EIS was written on the assumption that the road would

be built, the only alternatives which it could consider were where the
road was to be located.

2) Delegation of Responsibilities

The issue of the extent of delegation of a federal agency's
responsibilities under NEPA has been a very controversial issue. In
Green County Planning Board v. FPC, 455 F.2d 412, cert.denied 409 U.S.
849 (1972) the Second Circuit ruled that FPC reliance on an EIS prepared
by a license applicant did not comply with NEPA. Because the Supreme
Court refused certiorari it was thought this issue was resolved.
However, the Federal Highway Administration (FHWA) continued to delegate
responsibility for preparation of the draft EIS to state highway agencies
"in consultation with the FHWA." The U.S.Courts of Appeals split on the
issue of whether such delegation complied with NEPA. The 10th Circuit in
Citizens Environmental Council v. Volpe, 484 F.2d 870 (10th Cir.1973)
cert.denied 416 U.S. 936 (1974), joined the 4th, 5th, 8th and 9th Circuits
in upholding FHWA's delegation. By denying all petitions for certiorari,
the Supreme Court refused to resolve the issue. However, Congress took "
action to resolve the issue in 1975 by passing PL 94-83 amending §102(2)(D)
of NEPA to provide that an EIS:
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grants to States shall not be deemed legally insufficient
solely by reason of having been prepared by a State agency
or official if: (i) the State agency or official has
statewide jurisdiction and has the responsibiliiy for such
action, (1i) the responsible Federal official furnishes
guidance and participates in such preparation, (iii) the
responsible Federal official independently evaluates such
statement prior to its approval and adoption, and (iv)...
the responsible Federal official provides early notifi-
cation to, and solicits the view of, any other State or -
any Federal land management entity of any action or any
alternative thereto which may have significant impacts
upon such State or affected Federal land management
entity, and if there is any disagreement on such impacts,
prepares a written assessment of such impacts and views
for ‘incorporation into such detailed statement.”

' "...for any major Federal action funded undef a program of

It must be noted, however, that the amendment does not authorize
federal rubber stamping of a state agency prepared EIS. Undoubtedly,
the degree of agency participation required by (ii) and (iii) will
be 1itigated in the future. See, Conservation Society of Southern
Vermont v. Secretary of Transportation, F.2d - (2nd Cir.7976).

Congress authorized an even greater delegation of NEPA responsibilities
than that above in §101(h) of the Housing & Community Development Act of
1974, 42 U.S.C. 5304(h) (1974). This Section authorized the Department
’ of Housing & Urban Development (HUD) to require local government applicants
to assume all NEPA responsibilities in connection with block grants for
urban renewal projects. The HUD regulations implementing this
authorization go so far as to state in 24 CFR 58.30(a):

"Persons and agencies seeking redress in relation to
environmental assessments covered by an approved
certification shall deal with the applicant and not
with HUD. 1t shall be the policy of HUD, following
the approval of a certification, not to respond to
inquiries and complaints seeking such redress, and
only to refer such inquiries and complaints to the
applicant and the certifying officer of the applicant."

The regulations do not require HUD supervision of an applicant's per-
formance of NEPA responsibilities and state that neither HUD nor the -
Justice Department will participate in any 1itigation concerning NEPA
responsibilities. The validity of these HUD regulations was
challenged and upheld in Ulster County Community Action Committee v.
Koenig, 402 F.Supp. 986 (5.D.N.Y.,1975). .
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C. Timing of Preparation of the Environmental Impact Statement .

When to prepare an EIS is an issue that has been heavily litigated.
The early cases generally took the positiaon that the earlier the better.
This position grew out of the recognition that NEPA required strict
compliance and that it was safer to err on the side of being too early
rather than too late and that an EIS was to be used as a decision-making
tool. Among these cases is Clavert C1iffs v. AEC, 449 F.2d 1109 (D.C.
Cir., 1971), cert.denied 404 U.S. 942 (1972) wherein the court held that
the AEC could not defer preparation of an EIS until after certain
hearings on projected nuclear power plants. It said the EIS must
"accompany the proposal through the existing agency review process." This
could only be accomplished if the EIS were prepared at the earliest
possible time. '

Timing aspects become very difficult where federal research projects.
are concerned because it may be impossible to draft an'EIS in the early
stages of a project because of lack of information, on the other hand, by
the time that commercial feasibility is demonstrated and the effects of
the technology are certain it is too late and the purposes of NEPA are
thwarted. The leading case in this area is Scientists Institute v. AEC, ,
481 F.2d 1079 (D.C.Cir. 1973). That case dealt with government research }
on the liquid metal fast breeder reactor. The court held that a detailed i
EIS concerning the program was necessary in view of -the magnitude of the . i

|
|

on-going federal investment in the fast breeder reactor program, the
controversial environmental effects. attendant upon future widespread ;
deployment of breeder reactors should the program fulfill present 1
expectations, the accelerated pace under which the pro?ram had moved ‘
beyond pure scientific research toward creation of a viable, competitive

breeder reactor electrical energy industry and the manner in which

investment in the new technology was likely to restrict future alter-

natives.

The Supreme Court has also considered the question of timing ir
SCRAP II, supra. The court said that an EIS must be prepared at the (ime¢
that an agency makes a recommendation or report on a proposal for fed=ial
action. In that case, the court faced a unique set of facts. The nztion's
railroads had filed a proposal with the ICC to raise freight rates,
including rates on recyclable scrap materials. Concurrently, the ICC
was investigating the entire rate structure--including its environmen®::
effects--in a separate proceeding. As part of its consideration of the
rate increase, the ICC prepared a very cursory draft impact statement,
followed 7 months later by an abbreviated "environmental report" releasesi
with the commission's decision approving the increases. The i*aintiffs
sought to enjoin the decision, which orampted the ICC to write new draft
and final impact statements and to reconsider the decision. When the
commission later reaffirmed its initial decision, the plaintiffs challenged
the adequacy of '"e commission's environmental assessment and statements.




‘ _ In reviewing the ICC's environmental statements, the Supreme Court
observed that two draft statements had already been prepared and
suggested that the environmental implications of the rate increases
were minimal and temporary. It found the other proceeding--the
investigation of the rate structure-~to be the more "appropriate"
one for considering the broad environmental issues, such as effects 3f
freight rates on recycling incentives, raised by the plaintiffs. [t
concluded that the shorter statements for the rate increase proca:siing
were adequate in 1ight of the potential environmental effects fiwv«ived,
the narrow scope of the proceeding, and the broader concurrent iivasti-
gation of environmental aspects of the freight rate structure.

Procedurally, the Court held that the ICC's final impact statement
was not due until the commission issued a "report or recommendai‘on" on
a "proposal for federal action." Since the ICC's "report" was it:
initial decision on the railroad's proposed rate increase, the Court
excused the commission's failure to prepare a final statement 1r. time
for hearings which preceded the "report," noting that a drat staztement
was available. The holding has raised the question whether soi
federal licensing agencies may defer preparation of final uizisments’
until a hearing board issues a report or recommendatdon.

More recently, in Sierra Club v. Kleppe, supra, the couri aga:in
considered the question of timing. It stated that "the mere ‘conteniniz-
tion' of certain action is not sufficient to require an impact stateroni.”

‘ Ir a note, the court said: '

"At some points in their brief, respondents appear to seek a
comprehensive impact statement covering contemplated projects

in the regicn as well as those that already have been prorused.
The statute, however, speaks solely in terms of prupusss actions;
it does not require an agency to consider the possibia environ-
mental impacts of less imminent actions when preparing the impact
statements on proposed actions. - Should contemplatud actions later
reach the stage of actual preposals, impact statemsnts on them
will take into account the effect of their approval upon the
eéxisting environment; and the condition of that environment
presumably will reflect eariier propused actions and their
effects."

It is noteworthy that although the Supreme Court has apparently taken a
more restrictive view than the courts of appeal, in both Sierra Club
and SCRAP II thz court addressed itself to the timing of @ final EIS.
In both cases the court recognized that §102(2)(C) imposcs other duties
on an agency prior to its making a report or reccmmendation on a
proposal for action. For example, in Kleppe v. Sierra Club, supra, the
court stated: _
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"The section states that prior to preparing the impact
statement the responsible official "shall consult with
and obtain the comments of any federal agency which B
has jurisdiction by law or special expertise with
respect to any environmental impact involved." Thus,
the section contemplates a consideration o7 environ-
mental factors by agencies during the evolutinn of a
report or recommendation on a proposal. Eui the time
at which-a court enters the process is whew the report

or recommendation on the proposal is made, und someone
protests either the absence or the adequacy of the final
impact statement. This is the point at which an agency's
action has reached sufficient maturity to assure that
judicial intervention will not hazard unnecessary dis-
ruption.”

CEQ has taken the position that the process of preparing and
circulating draft statements relates not to the agency review
requirement, but to the consulting requirement in §102(2)(C).
Memorandum from CEQ to Heads of Agencies, dated November 26,1975,

D. Impact Statement Adequacy

§102(2)(C) sets forth the basic requirements for preparation of an
EIS. It calls for a "detailed statement" on the "environmental impact"
of the proposed action, any "adverse environmental effects" which cannot
be avoided should the project be carried out, "alternatives" to the
proposed action, the "relationship between local short term uses" of
man's environment and the "maintenance and enhancement of long term
productivity" and any "irreversible and irretrievable commitments
of resources "if the proposed project is carried out."

There have been a large number of cases over the issue of the
adequacy of the EIS once it is prepared. One standard that has been
adopted by a number of courts is the "full disclosure" standard
enuncizted in Environmental Defense Fund v. Corps of Engineers, 325 F.
.Supp. (£.D.Ark.,1971), aff'd.470 F.2d 289 (8th Cir.1972), cert. denied,
412 U.S. 908 (1975). There the court noted:

"At the very least NEPA is an environmental full disclosure Taw...
The 'detailed statement' required by §102(2)(C) should, at a
minimum contain such information as will alert the President,
the Council on Environmental Quality, the public and, indeed,

the Congress, to all known possible environmental consequences
of proposed agency action.” 325 F.Supp.759.
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This case and other cases adopting the "full disclsoure" standard make it
clear that compliance requires disclosure of all relevant facts in a
manner understandable by those who have to make the decisions on the
proposal and those who will be affected by the decisions.

A number of 10th Circuit cases have discussed the issue uf adequacy
-of an EIS. In National Helium Corp. v. Morton, 486 F.2d 995 (10th Cir.
1973) the court held that judicial review of a final environment '
statement was limited to whether all five procedural requirements
contained in §102(2)(C) were discussed, whether it constituted objective
good faith compliance with the demands of the Act and whether it
contained a reasonable discussion of the subject matter involved in the
five areas. The court specifically rejected the arbitrary and capricious

standard of review and adopted the "rule of reason" requiring objective
good faith compliance. The court made it clear that the "rule of reason:"

"should not be viewed as necessitating that the completion of

an impact statement be unreasonably or interminably delayed

in order to include all potential comments or the results of

works in progress which might shed some additional 1ight on

the subject of the impact statement. Such a result would

often inordinately delay or prevent any decision in environ- .
mental cases. The courts should look for adequacy and

completeness in an impact statement, not perfection." 486 F.2d 1004

1) Environmental Impact of the Proposed Actions

§102(2)(C) (i) requires that the EIS discuss the environmental impacts
that will result as a consequence of the proposed action. In E.D.F. v.
Corps of Engineers, supra, the court held that the impact statement prepared
by the Corps did not "set forth all of the environmental impacts which are
known to the defendants by their own investigations or which have been
brought to their attention by others."

2) Adverse Environmenta! Effects

§102(2)(C)(ii) also requires that an EIS discuss fully "any adverse
environmental effects which cannot be avoided should the proposed action be
implemented." Failure to disclose fully and objectively adverse environ-
mental consequences of a stream channelization project in NRDC v. Grant,

341 F. Supp. 356 (E.D.N.C.,1972), 355 F.Supp. 280 (E.D.N.C.,7973) resulted
in the Soil Conservation Services' EIS being ruled inadequate. In that
case, the EIS had set forth some of the project's environmental consequences
that were unavoidable and adverse, but it failed to discuss them adequately.
The court said it was not enough to merely note that the project would
increase the amount of sediment carried downstream. The .court held that

the EIS must also analyze and discuss the downstream effects of increased

- sedimentation. National Helium v. Morton, supra, also dealt in part with

an agency's failure to adequately discuss adverse environmental effects

o’ the proposed action.
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3) Discussion of Alternatives

The analysis of alternatives required by §102(2)(C)(iii) is
particularly critical to the adequacy of the EIS because it is through
this analysis that mitigating measures may be discovered. Perhaps the
leading case on discussion of alternatives is NRDC v. Morton, 458 F.2d
827 (D.C.Cir.,1971) where the court held that agencies cannot disregard
. alternatives simply because they "do not offer a complete solution to
the problem." The fact that some reasonable alternative would require
congressional action is not sufficient to place it beyond the scope of
the required discussion. Under NRDC v. Morton, an agency must explore all
reasonable alternatives whether or not those alternatives are within the
agency's ares of competence or statutory authority. The court emphasized
that only those alternatives that were reasonably available need be
considered, however the discussion of those alternatives must not be ,
superficial. A thorough examination of every reasonable alternative must
be made. On a similar vein the 10th Circuit in National Helium v. Morton,
supra, stated "the statement does not have to dwell on the imaginary
horribles posed by the plaintiffs."

4) Shortsterm Uses vs. Long-term Productivity and
Irreversible and Irretrievable Commitments of
Resources

Subsection (iv) of 102(2)(C) requires consideration of the relationship
between local short-term uses of man's environment and the maintenance
and enhancement of long-term pruductivity. Subsection (v) requires
examination of any irreversible and irretrievable commitments of
resources which would be involved in the proposed action should .it
be implemented. Neither of these requirements have played a major-
or determinative role in any similar case. The Interior Department's
alleged failure to consider the effects of its action on future energy
needs in terminating contracts for the purchase and delivery of helium
was an issue addressed in National Helium v. Morton, supra. In Environ-
mental Defense Fund v. Corps of Engineers,supra,the court found the El>
inadequate because the Corps failed to "adequately bring to the reader's
attention all irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be implemented."
Subsection (iv) has been interpreted not to require a dollar and cents
weighing of the costs and benefits in the EIS. Sierra Club v. Morton,
510 F.2d 813 (5th Cir.,1975). The requirements of §102(2)(C)(1v) and (v)
were also considered by the court in Minnesota Public Interest Research
Group v. Butz, 401 F.Supp. 1276 (D.Minn. 1975).
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The first generation of NEPA cases concerned the question of whether
an EIS was necessary... These cases generally involved "legal" issues.
However, as the trend of environmental cases under NEPA increasingly
moves into the second generation of cases, where the issue is the =
adequacy of the EIS, environmental lawyers will become more involved
in highly complex,factually oriented cases. This has several
implications: this phase of NEPA cases is presenting some of the more
difficult and highly technical litigation presently in the courts. These
cases require a great amount of expertise, time and financial resources.
Second, more and more frequently EIS's involve areas where the technical
"state. of the art" is not highly sophisticated, thus requiring a lot of
guesswork and resulting in more general and speculative EIS's. It will
become correspondingly more difficult to challenge the adequacy of EIS's
of this nature. Third, a similar development will probably take place
in those instances where it will be necessary to analyze the social
consequences and/or the cost benefits of the proposal. As NEPA cases
become more "factually" oriénted, the importance of the trial judge's
"factual" findings will become more and more important.

Finally, a Third Generation of cases is appearing in the horizon.
In these cases, the substantive decision of the agency is challenged
in 1ight of the information and recommendations contained in the EIS.
The growing trend is to attack the agency's substantive decision
at the same time that the EIS prepared in connection with the decision
js challenged. Examples of recent cases using this approach are:
National Wildlife Federation v. Morton, 393 F.Supp. 1286 (D.D.C. 1975)
(Agency”s decision to permit off-road vehicles on p'blic lands and EIS

thereon rejected.) Concerned About Trident v. Schessinger, 400 F.Supp.
454 (D.D.C. 1975) (Trident project and EI1S thereon upﬁeid.) o
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APPENDIX A
Agency NEPA Procedures

Department of Agriculture (USDA)
Departmental -- 39 FR 18678 (1974).
Agricultural Stabilization and
Conservation Service (ASCS) -- 7 CFR 799 (1974).
Animal and Plant Health Inspection
Service (APHIS) -- 39 FR 3696 (1974).
Farmers Home Administration -- 41 FR 22255 (1976).
Forest Service -- 39 FR 38244 (1974).
RuEa17§;ectr1f1cation Administration -- 39 FR 23240
1974). ‘ :
Soil Conservation Service -- 7 CFR 650 (1974), amended,
39 FR 43993 (1974), 40 FR 10951 (1975).
Appalachian Regional Commission -- 36 FR 23676 (1971).
Canal Zone Government -- 41 FR 18360 (1976).
Central Intelligence Agency (CIA) -- 39 FR 3579 (1974).
Civil Aeronautics Board (CAB) -- 14 CFR 312, 40 FR
37182 (1975), amended, 40 FR 59425 (1975).
Department of Commerce
Departmental -- 40 FR 5175 (1975).
Co?s;;;)lone Management -- 15 CFR 925, 40 FR 8546
1 .
Department of Defense (DOD) -- 32 CFR 214 (1974).
Army -- 40 FR 55962 (1975).
Corps of Engineers -- 33 CFR 209.410 (1974).
Delaware River Basin Commission -- 18 CFR 401.51
(1974).
Environmental Protection Agency (EPA) - .
Nonregulatory actions -- 40 CFR 6 (1975).
Manual for Preparation of Environmental Impact
Statements for Wastewater Treatment Works, Facili-
ties Plans and 208 Areawide Waste Treatment Manage-
ment Plans (EPA June 1974).
Ne? gggsce NPDES Permits -- Proposed: 40 FR 47714
1 . ' ’

Regulatory actions -- Statement of Policy, 39 FR 16186
(1974). Procedures for Voluntary-Preparation, 39 FR
37419 (1974). L
Section 309 Review -- EPA Manual, Review of Federal
Actions Impacting the Environment (1975).
Energy Research and pevelopment Administration (ERDA)
--10 CFR 11 (1974), amended, 40 FR 8795 (1975).
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Federa?! Communications Commission (FCC) -- 47 CFR
1.1301 et seq. (1974), amended, 40 FR 53393 (1975).
Federal Energy Administration (FEA) -- 10 CFR 208,
41 Fr a7z2 (1976).
Federal Power Commission (FPC) -- 18 CFR 2.80
(1972), amended, 39 FR 15946 (1973).
Fe%era])Trade Commission (FTC) -- 16 CFR 1.81 -~ 1.85
1971).
General Services Administration (GSA)
De?artm§nta1 <= GSA Order Adm. 1095.1, 40 FR 15131
1975). :
Public Buildings Service -- GSA Order PBS 1095, 40 FR
27733 (1975).
Department of Health, Education, and Welfare
(HEY') -- HEW General Administration Manual -- chs.
30-10 through 30-16 (1973). '
Food and Drug Administration (FDA) -- 21 CFR 6
(1973), amended, 40 FR 16663, 23035, 31606 (1975),
. 41 FR 21768 (1976).
Department of Housing and Urban Development (HuD)

General -- HUD Dept. Handbook 1390.1, 39 FR 19182
(1973), amended, 39 FR 38922 (1974). Proposed
amendment to HUD Dept. Handbook 1390.1: 41 FR
17506 (1976).

Community Development Blcok Grants -- 24 CFR 58

(1975), amended, 40 FR 22253, 29992 (1975), 41

FR 20522 (1976).

Department of Interior

Departmental -- 36 FR 19343 (1971).

Bonneville Power Administration -- 37 FR 815 (1972).

Bureau of Indian Affairs -- Interim Guidelines: Environ-
mentg] Quality Handbook, 30 BIAM Supp. 1, (Aug. 29,
1973). ‘ :

Bureau of Land Management -- BLM Manual 1790
(6/13/74), 1791 (6/17/74), 1792 (3/15/76},

1793 (8/1/74).

Bureau of Mines -- 37 FR 2895 (197z). .

Bureau of Outdoor Recreation -- 37 FR 6501 {1972).

Bureau of Reclamation -- Reclamation Instructions, Series
350, Pt. 376, Ch. 5, (1/12/72), amended 11/6/72,
10/12/73.

Fish and Wildlife Service -- Bureau Transmittal Memos
(Aug. 12, 1974 & Nov. 8, 1974).

Geological Survey -- 37 FR 5263 (1972).

National Park Service-- Guidelines (July 29, 1974).

Interstate Commerce Commission (ICC) -- 49 CFR
%lggé§50 (1972). Proposed: 40 FR 37233, 50108
1 .

t
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Department of Justice
Law Enforcement Assistance Administration (LEAA)
-- 28 CFR 19 (1974). ,
Department of Labor ‘
Occupational Safety and Health Administration (OSHA)
-- 29 CFR 1999 (1974).
hational Aeronautics and Space Administration -- 14 CFR
1204.11 (1974). |
National Capital Planning Commission -- 36 FR 23706
(1971), amended, 37 FR 16039 (1972).
National Science Foundation -- 45 CFR 640 (1974).
Nuclear Regulatory Commission (NRC) -- 10 CFR 51
(1974), amended, 40 FR 8774, 8790 (1975).
Department of .State
Departmental -- 37 FR 19167 (1972).
Agency for International Development (AID) -- Pro-
posed: 41 FR 12896 (1976).
International Boundary and Water Commission -- 39
FR 9468 (1974).
Tennessee Valley Authority (TVA) -- 39 FR 5671 (1974).
Department of Transportation (DOT)
Departmental -- 39 FR 35232 (1974)
Federal Aviatiun Administration (FAA) -- FAA Order
5050.2A, 42 FR 36516 (1975).
Federal Highway Administration (FHWA) -- 23 CFR
771 (1974), amended, 4C FR 50052 (1975), 41 FR
9321 (1976]. .
Coast Guard -- Commandant Instruction 5922.10B, 40
FR 49383 (1975), amended, 40 FR 52430 (1975).
Urban Mass Transportation Administration -- DOT Order
5610.1,- 37 FR 22692 (1972).
National Highway Traffic Safety Administration -- 49
CFR 520, 40 FR 52395 (1975).
Saint Lawrence Seaway Development Corporation -- 40
18026 (1975).

Department of the Treasury -- 39 FR 14796 (1974).
Internal Revenue Service -- 36 FR 15061 (1971).
Veterans Administration (VA) -- DVB Circular 27-75-37,

40 FR 37126 (1975). -
Water Resources Council -- 36 FR 23711 (1971).
Postal Service -- 39 CFR 775 (1972), amended, 40 FR
26511 (1975).
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' . DEVELOPMENT ON FEDERAL LAND
| Hamlet J. Barry III
I. Scope of Topic '_" ‘ '

Discussion of general mineral development on federal land,
with emphasis on coal, but some atténtion t; other leas-
able mingrals. Wwill not cbver locatable minerals, except
insofar as thé& are leasable on acquired lands under
Acquired Lands Mineral Leasing Act, 30 U.S.C. 351-359.
aAlthough any mineral development will almosﬁ invariably
deal with air and water pollution problems, these con-
cerhs are treated by other papers as part of this Insti-
tute. Similarly, néarly all mineral development on

‘ ' federal land Will have to consider NEPa-~also treated in
another paper. In addition, non-mineral typeldevelop—
ments on federal lands (i.e., ski areas, logging opera-
tions, grazing, and urban type developments) are treatgd
only in passing and insofar as they are subject to the
generéi regulations cited here.

II. Political climate and‘Introduction

It has long been assumed that states welcome increased

federal regulatory activity on federal land. Recent

fémarks by Governors and federal officials indicate that,

3t leasf in the West, this is not so; "states rights"”

‘ khas taken on a new and legitimate meaning, and implications
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III.

are great for mineral development on federal land in

the future. Western states will resist almost any in-
crease in federal power oi jurisdiction in the mining
area.

The past few years have seen changes in the general direc-
tion of some federa; legislation or programs-—-toward a
sharing of regulatory authority, or towérd granting of
authority to states. For example, both clean air and
clean water acts permit and encour age state enforcement
and administration. The trend is toward increasing state
invclvement, with federal blessing, over activities on
federal lands. The Federal government will continue to
have exclusive control over how one obtains title, right
or lease for minerais on federal lands, but states will
have incréasing role on what happens thereafter as to
air, water, roads, mining methods, »lanning, zoning and
reclamation. |

Jurisdictional Issues--Who Controls Development on
Federal Land?

A. Federal Government generally maintains that they have
"plenary constitutional authority over the retention,
management, and disposition.of public land;" that any
conflicting state laws must yield to federal law,

and that states may not interfere with the unlimited
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power of the federal government.to pass laws and
administer the property of the U.S.

States are increasingly inciined to disagree with
some portions of the above feoderal assertion, ge: .-~
erally maintaining that states are sovereign over
all lands within their borders, and that federal

statﬁtes, rules, and regulations concerning the pub-

lic domain do not necessarily overrid: .onflicting

state laws.

There is little doubt that the acquisition 0. =3
mineral lease on federal land is controllﬁﬁ bw fed-
eral statute and regulation under federal praprie-
tary pcwers; Relevant statutes are the Mineral
Leasing Act of 1920 (30 u.S.C. 181 et seq?): the
Acquired Lands Mineral Leasing Act of August 7, 1¢47

(30 U.S.C. 351-359) and the recently passed, vctoed

and veto overriden S. 391, Federal Coal Leasing

‘Amendments Act of 197., \veto overriden August 4,

1976) .
As to Locatable Minerals, the Mineral Lccation Law

of 1872 (17 stat 91) remains the basic authority.

The law recognizes the mining camp doctrine that

mineral deposits on the public domain belong to thLe
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person first discoveriag the deposits, and sets

forth minima. federal procedﬁres which establiish the
principle of appfopriation by discovery, dimensions
of a claim, marking and identifying of a claim, and
the rights of the claimant prior‘to patent. stété”
laws not in conflict with federal laws are applicable,
and generally serve to implement the basic federal
regquirements.

practical Aspects of The Jurisdiction Question:

what Permits are Required?

' Following acquisition of a mineral lease on federa.

land, ah o?erator is subject.to a number of both
federal and state'requirements, with littkediscern-
able logical division of authori£y. Particularly as
to regulation of surface mining, the federal govern-
ment has left a vacuuﬁ which has historically been
filled by states. - It is unsafe to assume
that becausevé mineral development is on federal len?,
only federal éermits are required; it is equally un-
safe to assume that because the land is subject to
state sovereignty, only state permifs and regulations
must be followed. 1In fact, a mixture of permits is

required. For example, n hypothetical mine operator,
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seekinrg to surface mine coal on federal land in

colorado, is subject to the following permit require-

ments:

1. state Requirements:

(a)

(b)

Colorado Division of Mines:
Operators Notice of Activity‘(CRS 1973
34-47-123)-—required when work is commenced
or stépped at any mine, mill, placeﬁ quarry,
open pit miné, daﬁ project, tunnel or excava-
tion. |
License to Operate Coal Mine. CMI form 34.
Fee required, plus monthly reports to
Colurado Division of Mines.
License to Store, Transport and Use Explo-
sives (CRS ;?7%-34—27-101 through 110;
34-47-103 and 104) .
NOTE: All the above permits are required .
regardless of land or mineral ownership.
Colorado Land Reclamation Board:
Under ﬁ.a._loss (1976), the Mined Land Re-
clamation Act, several thiggs are required
of mine operators on all lands witﬁin the
state:.'.
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After June 30, 1976, new mine operations

must obtain a Mining and Reclamation permit.

Mines with permits under 1973 statute a2

encouragéd to convert their old permit to a

new permit.

Special permits are required for small scale

wNoperations (10 -acres or less or 70,000 tons

pér year or less), and for operations which

will be complete in 10 days or less.

Bonds are required for both prospecting and

Reclamation.

The general éermit requirements are exten-

sive; Special per;iﬁé are less so. General

permits undef 34-32-112 require the following:

(1) Five copies ofvthe application;

(2) A reclamation plan submitted with each
of the applications:

(3) An accurate map of the affected land
submitted with each of the applicatious;

(4) The applicatién fee;

(5) The legal description and area of

affected land;
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(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

The owner of the surface of the area

of the affected land;

The owner of the substance to be mined;

The soufce of the applicant's legal
right to enter and initiate a mining
operation on the affected land;

The address and télephone number of

the general office and the local address
and telephone number of tﬁe applicént;
The detailed description of the method
of mining to be employed;

The size of the area to be warked at

any one time;

The timetable estimating tﬁe periods of
time which will be required for the
various staéés of the mining operation.
The reclamation plan shall be based upon.
provisions for, or satisfactory explan-
ation of, all general requirements for
the type of ;eclamatibh prsposed to be
impiemented by the operator. Rec;ama—
tion shall be required on all the affected

land. The reclamation plan shall include:
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(i)

(ii)

(iii)

(iv)

(v)

A description of the types of re
clamation the operator proposed to
achieve in the reclamation of the
affected land, why each was chosen,
and the amount of acreage accorded
to each: |

A description of how the reclama-
tion plah will be implemented to
meet the requirements of section
34-32—1167

A probosed timetable indicating
when and how the reclamation plan
shall ﬁe implemented;

A description of how the reclama-k
tion plan shall rehabilitate the
affected land. This description
shall include, but no£ be limited

to, natural vegetation, wildlife,

water, air, and soil.

A map of all of tﬂe proposed affected
land by ail phases of the total

scope of the mining operation. It
shall indicate‘the following:

189
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. | (14) ;I‘he éxpected .physical appearance of the
area of the.affected land, correlated

.to the proposed timetables required by

paragraph (h) of subsection (2) of this
section and paragraph (c) of this sub-
section (3); and |
(15) Portrayal of the proposed final land
use for each portion of the affected lands.
(16) The accurate map of the affected lands
| shall:
(i) Be made by a registered land sur-
veyor, profeséioﬂél engineer, or
‘_ : | other qualif'}.e.d person;
| (ii) 1Identify the area which corresponds
with the application;

(iii) Shqw adjoining surface owners of
record;

-(iv) Be made to a scale of not less than
one hundred féet to the inch and
not more than six hundred sixty
feet to the inch;

(v) Show the name and location of all
creelcs, roads, buildings, oil and .
® - 190 |

9

ERIC -




gas wells and lines, and power

and communication lines on the
area of affected land and within
two hundred feet of all boundaries
of such area;

(vi) Show the tbtal area to be involved
in the operation, including the : ’;f
area to be mined and the area of
affected land;

(vii) show the topography of the area wiﬁh
contour lines of sufficient detail
to portra§ the direction and rate g
of slope of the affected land in )
question; |
.(viii) Indicate on a map or by a statement
the generél type, thickness and
distribution of soil cwer the area
in question, including the affected
land;
' (ix) Show the type of present vegetation
.covering the affa2cted land.
17.. The reclamation plan shall also show by

statement or map the depth and thickness ' o3

10
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‘ . . ' of the ore body or deposit to be mined
and the thiekness and type of the over-
- burden to be removed.

18. A basic fee of fifty dollars and, in
addition, a fee of fifteén dollars per
acre for the first fifty acres, ten
dollars per acre for the second fifty
acreé;:five dollars per acre for the
third fifty acres, aﬁd one dollar per
acre for any additicnal acres shall be
paid. 1In no case shall the permit fee

. | ' exceed two thousand dollars.

‘ In addition to the above general permit, the
Colorado Land Reclamation Bbard requires the
filing ~f a notice to conduct p;ospectingfopéra-
tions. . The notice requires fairly extensive in-
formation from the épplicant, as set forth in
34-32-113.

2. Federal Requirements. In addition to the above
state requirements, a s&fface mine operator will.
be required to file or worply with the. following
federal requiréments:

(a) U.S. Geological Survey--Area Mining Supervisor.
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Operatofs holding valid leases are required ‘
“;o file and obtain approval for a mining
and reclamation plan. Requirements for the
plan are detailed and exfensive, ahd are found \
in the newly promulgated 43 CFR 3041 and 30
CFR 211 regulations. U.S.G.S. has prepared
model mining and reclamation plan for in-
formational use by operators.
Prior to engaging in activity on the leased
land, operators must identify archaeological
and historic sites,.and evaluate effect of
proposed operatféﬁé on these sites, if any.
IV. cConstitutional Analysis--Jurisdictional Issues. | .
The obstacle course of duplicating and conflicting permits
déscribed above is symptomatic of the underlying, un-
resolved constitutional issues. The greatest problem is-
with mining'and reclamation permits. Operators subject
to dual permits and.enforcement, with the possibility of
conflicting reclamation standards, have a legitimate com-
plaint. A brief constitutional analysis of this juris-
dictional conflict follows.
A. Supremacy Clause and Pre—emption.'
The Supremacy Clause (Art. IV of const.) is the source

12
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B.

\

of the pre-emption doctrine. Tn order to find pre-
emption, the state and federal laws must be in con-
flict, and explicit or implicit Congressional intent
to pre-empt must be found. Recent rulings have

that ‘
strengthened the holding /pre-emption cannot simply

be inferred from the comprehensive character of the

federal provisions. See Goldstein v. california 512

"U.S. 542.

l. Pre-emption and the Mineral Leasing.Act. Does
the Mineral Leasing Act pre-empt application of
all state mining and reclamation laws to federal
land? There is no clear intention to pPre-empt;
in fact, sections 189 and 187 of the:act speéi—
fically preserve state rights. See 30 U.Ss.cC.
187 and 189. Secondly, at least two cases have
said the Mineral Leasing Act does not pre-empt
state law. Hagood v. Heckers 513 p24d 208 (Colo.
1973) angﬁmgxas 0Oil and Gag v. Phillips Petroleum

/

27u F. éupp 366 (W.D. Okla 1967), aff'd per curim
N - -
\// .
406 F2d4 1303 (10th cir. 1969).
Types of.Federal Land. Although it is not widely

recognized or followed, there are two types of federal

land for jurisdiction purposes. "Article 1" land

13
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comes from Article I, Section 8 of the Constitution,

wherein Congress is granted the power "to exercise

exclusive legislation" over”%;shington D.C. and
assorted forts, arsenals, etc. "Article IV" land
comes from Article IV, Section 3, wherein Congress is
given power to dispose of and make all needful rules
and regulations respecting tﬁe territory or other pro-

perty belonging to the United States. The Article I

property power is contained within the list of enumer-

ated powers; Article IV powers are not listed among
the enumerated powers. Article IV land is gehgrally
classed as the public domain.

1. Based on the above distinction, the argument is
that any Congressional action under Article IV
powers are acts of a proprietor only; such acts
cannot supercede state laws. Case Law esfablishes
that the federal proprietor has somewhat laf&er
authority than a private person to (a) protect
federal lands,.(b) establishk rules for transfer
of title to federal land, and (c¢) enjoy immunity
from state taxation. However, unless Congress
acts pursuant to an enumerated power, and unless

congress intends to preempt conflicting state law,

14
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the federal law will not override the state pro-

visions. As a proprietor, the federal government

- clearly can' condition the use of its lands by

specifying reclamation standards or mining methods,
but in so déing they cannot supplant existing.
state laws.

It is clear that Congress could enact a law under
its enumerated powérs which would pre-empt all
state jurisdiction over minihg on.federal lah@s.

So far they have not done so, and in the absence

nf other intent, any legislation.dealing with
Article IV land only must be presumed to be en-
acted pursuant to cong;ess' proprietary powers.
Absent such coﬁgressional action and intent, the
following observation is pertinent.

"If congress, or its delegate, were to lease a
tract of the public domain .to.a cgrporation to
strip-mine for minerals for commercial use or sale,
there is no reason why state law could not be
applied to prohibit, or to impose various condi-
tions upon, the strip mining activities of the
lessée. If the contrary view is common in prac-

tice today, it is only because states have yielded

15
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to the mistaken assertions of federal government

lawyers and failed to examine constitutional prin-
ciples sufficiently to detect the error and to
make the implications of those principles plain."
(Engedahl, Plowsﬁare Legal Studies, NTIS, PB-231-
015 vol. II, p. 261.)

C. Recent Developments.

1. Legislative Action.

In 1975, Congress passed major legislation to con-
trct strip mining. H.R. 25, the Surface Mining

control and Reclamation Act of 1975, like its pre-

decessor, S. 425, was veto=d by President Ford.

Had H.R. 25 been signed, it would have made major
concessions to state control over federal land.
congress found:

...{e) because of the diversity in terrain,
climate, biologic, chemical, and other phy-
sical conditions .in areas subject to minimg

- operations, the primary governmental respon-
sibility for developing, authorizing, issu-
ing, and enforcing regulations for surface
mining and reclamation operations subject to
this act should rest with the states.

In H.R. 25, Congress adopted a basic scheme under
which minimum federal reclamation standards for

federal, state, and private land could be exceeded

16
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e by more stringent state standards. In such event,
the state law would apply to federal land, as well
as to state and private land:

Each state in which there is, or may be,
conducted surface coal mining operations,
and which wishes to assume exclusive juris-
diction over the regulation or surface coal
mining and reclamation operations..., shall
submit to the Secretary...a state program
which demonstrates that such State has the
capability of carrying out the provisions of
this Act...

Any provision of any State law or regulation

-+.Which provides for more stringent land

use and environmental controls and regula-

tions of surface coal mining and reclamation

operations than do the provisions of this

Act...shall not be construed to be incon-

‘ sistent with this Act.

Since the demise of H.R. 25 by failure to override
the Presidential veto, attempts have been made to
resurrect a federal strip mine bill by providing
for reclamation on federal land only. Cognizant
of the major differences this change in scheme
would bring, the proposed legislation provided a
mechanism for uniform reclamation standards on
state and private lands and federal lands:

(c) The requirements of this title and

the Federal lands program shall be incorpora-

ted by reference or otherwise in any Federal

mineral lease, permit, or contract issued by

- the Secretary which may involve surface coal
‘ mining and reclamation operations. There

Q - 15)8




shall also be incorporated into any such
lease, permit,or contract the requirements
of any State law regulating surface coal
mining in the State in which the Federal
lands involved are located, if the Secretary
finds that the requirements of the State law
provide for the regulation of surface coal
mining and reclamation operations in accord-
ance with the requirements of this title and

-----

suaiit to this title.

(e) The Secretary may enter into an agree-
ment with a State to provide for a joint
Federal-State program covering a permit or

» permits for surface coal :ining and recla-
mation operations on non-¥aderal and Federal
lands which are interspersed or checkerboarded
and which should, for conservation and admini-
strative purposes, be regulated as a single
management unit. To implement. a joint Federal-
State program the Secretary may enter into
agreements with the States, may delegate
authority to the States, or may accept a
delegation of authority from the States for
the purposes of avoiding duality of admini-
stration of a single permit for surface coal
mining and reclamation operations. Such an
agreement may only be entered into with a
State that has a State law regulating surface
coal mining which the Secretary has found,
pursuant to subsection (c) of this section,
provides for the regulation of surface coal
mining and reclamation operations on non-
Federal lands in accordance with the require-
ments of this title and the regulations issued
by the Secretary pursuant to this title.

As of this writing, it is unclear what action, if
any, congress will take in regard to mined land
reclamation. No strip mine or reclamation bills

were made law in 1976. The various Congressional
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proposals meke'it clear that Congress recognizes
(1) the need for uniformity of federal and state
reclamation enforcement within any given state,
and (2) the desire of some states eo administer
and enforce their own standards on federal, state,
and private land. Tt is equally clear, however,
that congress does not intend to give states veto
power over Federel coal development and that
Congfess does not always recognize the constitu-
tional distinction between the two types of
federal propefty power discussed in 1V, B,
‘above. .
Executive Actions. ' . .
(a) Draft Regulations.
Soon after the pocket veto of the first
strip-mine bill, the Department of Interior
issued the first draft of proposed federal
coal mine operating regulations.. Most ob-.
servers belive the issuance of such negula-
tions was an attempt to reduce support for
renewed attempts at Congressional strip mine
legislation. 1In any event, the January 1975
draft proposals of the 30 C.F.R. 211 regu-
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lations omitted any reference to the appli-
cation of state law to federal land. After
extensive digcussion and comment, .the coal
mine operating regulations were reissued,
again as proposed regulations. In this in-
stance, the proposed regulations specificailym;:r
address?d thg question of jurisdictibn and
control of reclamation on federal lands.
The proposed regui$:ions provided:

Sec. 211.74 Application of State

laws, regulations, practices, and

procedures as Federal law by Federal
officers.

(a) Upon request of the Governor of.
any State, the Secretary shall promptly
review the laws, regulations, admini-
strative practices and procedures in
effect, or due to come into effect,
with respect © reclamation of lands.
disturbed by surface mining of coal,
subject to the jurisdiction of that
State, to determine whether such con-
trols may appropriately be applied as
Federal law to operations relating to
coal owned by or subject to tiz juris-
diction of the Unit4d sStates. He shall
take into account all relevant con-
structions and applications of such
controls by competent State and lccal
judicial and regulatory authorities,
the desirability and practicability of
uniformity between Federal and State
controls, and the public policy of the
State regarding the development of coal
resources located tRerein.

20
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(b)

- (b) After such review, the Secretary may,
by order, direct that all or part of such
State laws, regulations, practices, and
procedures shall be applied as Federal law
by the authorized officers of the Department
with respect to coal within that State owned
by or subject to the jurisdiction of the
United States, if he determines that such
application would (1) effectuate the pur-
poses of this part; (2) result in protec-
tion of environmental values which is at
least as stringent as would otherwise occur
under exclusive application of Federal con-
trols; and (3) would be consistent with the
interest of the United States in the timely
and orderly development of its coal re-
sources.

The significance of the Proposed change as to the
application of state law was not lost on state
officials, environmentalists, or federal legis-
lators. Nearly all commented unfavorably on pro-
poéed section 211.74. About half the ﬁestern

states submitted comments critical of the pro-

'posed section on application of state law.

Final Rggulations.

The final version of the regulations made signi-
ficant change in this area from the September
draft. wWhile neither the states nor the pepart-
ment of Interior will concede the ultimate con-
stitutional argument on control of federal land,

the final version of the regulations allegedly
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will permit the states as much control over '
federal land ag possible, given the bepart-
ment of Intefior assertions 6f general and
compléte plenary authority over the federal
lands. The Federal regulations issued May 17,
1976, 30 F.R.C. éll and 43 C.F.R. 3041, now
provide as follows:
Applicability of State Lawﬂ

Section 211.75: (a). On the effective
date of this part, and from time to
time thereafter, the Secretary shall
direct a prompt review of State laws

and regulations in effect, relating

to reclamation of lands disturbed by
surface mining of coal in each State

in which Federal coal has been leased,
permitted, or licensed. If, after such
review, the Secretary determines that
the requirements of the laws and regula-
tions of any such State afford general
protection of environmental quality and
values at least as stringent as would
occur under exclusive application of this
part, he shall, by rulemaking, direct
that the requirements of such State laws
and regulations thereaftter be applied

as conditions upon the approval of any
proposed exploration or mining plan,
unless

(i) the Secretary determines that
such application of the reguirements
of such laws and regulations would un-
reasonably and substantially prevent
the mining of Federal c¢oal in such
State, and

(ii) the Secretary determines that it
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is in the overriding national interest
that such ccal be produced without such
application of such requirements. 1In
any such determination of overriding
national interest, the Secretary will
consult in advance of such determina-
tion with the Governor of the State
involved.

(b) On the effective date of this Part,
the Secretary will direct representatives
of the Dpepartment to consult with appro-
priate representatives of each State or

a8 number of States for the pPurpose of
formulating and entering into agreements
to provide for a joint Federal-State
program with respect to surface coal
mining reclamation operations for ad-
ministrative ang enforcement purposes.
Such agreements shall, wherever possible,
provide for State administration and en-
forcement of such programs, provided
that Federal interests are protected.

Any such agreement shall be entered _,_
into by rulems'.ing and shall have as

its principal burpose the avoiding of
duality of administration and enforce-
ment of reclamation laws governing sur-
face coal mine reclamation operations.

3. Review of State Law and Negotiations concerning

Cooperative Agreements.

(a)

As of late summer, 1976, Interior had begun
a review of state reclamation laws, Pursuant
to 211.75 (a) above. Notice to this effect

is found in The Fed. Register on July 7, 197e6.

It is anticipated that North Dakota, Wyoming,

and Montana laws will pass the stringency
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test set forth in the federal regulations.

All others will probably fail.

(b) As of late summer, 1976, Interior had issued
initial guidelines and criteria for coopera-
tive agreements under 211.75 (b). Prelimi-
nary negotiations between sEates and federal
officials have apparently nct goné well;
states feel that BLM has not lived up to
the promises made in the regulations (i.e.
"such agreements shall, wherever possible,
provide for state administration and enforce-
ment") and has liftle intent to allow ex-
clusive state control over mining on federal
land. Apparently no cooperative agreeménts
are presently under serious negotiation, and
the dual administrative, enforcement, and
reclamation standard problem remains.

4. Recent Developments -= Litigation.

(a) Kleppe v. New Mexico, U.S. Supreme Court,

June 17, 1976. This case seriously under-

cuts some of the constitutional analysis
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above in iv; A and 1v, ﬁ. The faéts in the
case are that New Mexico authorities rournded
up andLsold wild horses and burros on federal
BLM land, in contra§ention of a federal sta-
tute proteéting wild burros. New Mexico
argued, and the lower court agreed, that

the federal statute was unconstitutional and
an excessive use of power under Congress'
Article 1V (proprietary) property powers,
The lower court said that under Article 1V
powers the federal government can protect
the public lands, but it has no power to
override state livestock laws simply because

some horses and burros roam on federal land.

The Supreme Court reversed the lower court,
saying their reading of the Article 1V pro-
perty clause was too narrow. The court said:

The power over the public lands thus
entrusted to Congress is without
limitations....

In short, Congress exercises the
powers both of a proprietor and of
a legislature over the public domain....

And when Congress so acts, the federal
legislation necessarily overrides con-
flicting state laws under the Supreme
Clause....
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We hdld today thaf fhe Property Clause
also gives Ccongress the power to pro-
tect wildlife on the public lands, state
law notwithstanding.
While much of the above is dicta, there is
no doubt that the Court either disagreed
with the type of analysis presented in IV. A.
and IV. B. above, or did not have that type
of analysis presented to it by New Mexico.
We have postulated that when Congress acts
under Articlé IV powers only, .the resulting
legislation has no authority to override
state law. The Kleppe decisioﬁ, however,
sayé that even where congress acts only as
a proprietor, its dictates are supreme.'
New Mexico argued that upholding the federal
statute would sanction an impermissible intru-
sion upon state sovereignty, and under this
new ruling, any congressional mandate--pro-
prietary or legislative--will reéuire con-
flicting state law to recede. The case is
a significant setback for those who argue
that state sovereignty over the public domain
should not be destroyed by managerial acts
of Congress acting in its proprietary capacity.
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(b) Wyoming v. Kleppe. U.S. District Court,

- Wyoming. 1In Juﬁe,r1976, Wyoming filed suit
'in Federal District Court, séeking-a declara-
tory judgment that the 30,C.F.R: 211 and 43
C.F.R. 3041 reclamation regulationé (dis-
cussed briefly above) are an impermissible

~intrustion on Wyoming sovereighty, and are

therefore of no effect in wYominél A £ﬁéeé;
judge panel was requested by the plaintiffs,
but has been denied. The Defendant Depart-
- ment of Interior has moved to dismiss the

complaint, and argument on the motion has
been set for September 21, 1976.

Conclusions —-- Jurisdictional Issues.

I have spent considerable time discussing the

state vs. federal jurisdictional issue because

it is obviously crucial to the question of who

" controls development on federal land. Although

the answer to the question is far from clear,

it is apparent that both the state and federal
government will play major roles in federal land
development. Both levels of government profess
a desire to avoid dual standards or dual admini-
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stration for mining operations, but thus far

neither level will sacrifice very much to avoid -~

the dual enforcement problem.

A final solution could come with definitive
legislation from Congress, but this does no?
appear likely at this point. Cooperative agree-
ments between states and federal officials would
ameliorate the”duality problem but not solve the
constitutional issues. The most predictable
occurrence -- piecemeal litigation -- may even-
tually resolve the issue, but with some con- = ..
fusion and slippage before the division of autho- q
rity becomes clear. At least for the near future,

clients must be advised that control over develop-

ment on federal land is a now-you-see-it-now-you-

don't proposition, with both states and feds

asserting their respective -- and occasionally
conflicting -~ positions.
V. Coal Development on Federal Lands -- 1976 Update.

In 1976, major and substantial changes took place in
the rules, regulations and policies regarding the develop-

ment of federal.coal. The changes have come both from
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' Congress and from the exécutive, and each are considered
bélow.
A. Department of Inte;ior changeslin Coal Policy.
Since his installation as Secretary of the Interior,
Thomas Kleppe has established the resumption of
. Federal Coal activity as a high priority goal. On
January 26, 1976, Kleppe formally lifted the mora-
torium on federal coal leasing (Secretarial Ordef
No. 2952, February 13, 1973), and announced the
implementation of a new policy, which has been under
study and devglopment for some years. .Each element
of the policy is considered herein.
‘ 1. Adoption of the Energy Minerals Activit;y
Recommendation System (EMARS)
(2) EMARS is described by the Department of
Interior as "...a procedure by which the
various offices of the several federal
atencies involved in coal leasing, in co-
operation with state and national policy
considerations, and input from the general
public to provide recommendations to the
Secretary on where, when, and how much coal

should be offered for lease." There are
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four basic elements to EMARS:

(1)

(11}

(iii)

Management Framework Plans (MFP's), or
basic land use plans, prepared by BLM
with some local input. MFP's are

actually more a land use-inventory and

conflict identification tool, with re-

"commendations on resolution of con-

flicting resource uses.
System of nominations for new tract
leases, by industry, states, and the

public. Industry is allowed to nominate

certain tracts for leasing, and must rank
new requests and pending preference right
lease appl.cations in each nominees
national o;def of priority. State
governments and the public may also
nominate, or may request against nomi-
nation of certain tracts.
Environmental analysis. Nominated tracts
will bg evéluated to determine environ-
mental effects of leasing. It is anti-
cipated that most nominated tracts will
be within one of the ten regional impact ‘
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(b)

(c)

statements now scheduled- those not
within such an area will have ap
Environmental Analysis Record or
supplemental EI§ Prepared.

(iv) Tecﬁnical examination and tract evaluy-
ation. The Geological Survey will
identify specific reclamation require-
ments and bonding stipulétions for each
tract, and will élso evaluate the valye
of the coal on the proposed tract, in
order tq insure that mining will be
economic, and in order to determine
minimum bid levels,

As a matter of public policy, Interior will

not'consider new leases 6n land subject to

a coal lease, permit, or preference right

lease application, and wiil1l not issue leases

in National Wildlife Refuges, units of the

National parks, Wilderness Areas, and primi-

tive areas.

The EMARS Program has been under development

for some time, apparently with con51derably

Gebate as to what.it shoulg include ang how
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it might be implements. An environmental
impact statement (EIS) was begun in 1973,
when the moraﬁorium on leasing was formally
announced, and a draft was issued.in May of
1974. The draft was heavily criticized and
was reissued in final form, after substantial
revisions, in Septgmber of 1975. This "Coal
programmatic EIS" contains the seeds of the
EMARS process, although in both the draft and
the final Coal Programmatic it is impossible
to discover just what "EMARS" is or how it

will work.

after apparently considerable debate within
the pepartment of the Interiér as to how
EMARS should be implemented, proposed re-
gulations further defining EMARS were issued
by the Department on March 16, 1976. Final
regulations (43 CFR 3520) were issued by

the Department of Interior on May 25, and a
ncail for Industry Nominations and Areas of
public concern" together with a “"Request for

information on Areas of interest with Respect
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to Areas Suitable or Unsuitable for Federal
Coal Leasing" was issued soon thereafter.
Under éhis-call; nominations were to be sﬁb-
mitted to the Bureau of Lana Managemenf by
July 31, 1976. |
Adoption of a Totally Competitive Leasing System,
Under Which no Coal Prospecting Permits will be
Granted.
On January 2§, 1976, Seéretary Kleppe announced
that "We have determined thatﬁall future leasing
of federal coal will be made under a competitive
leasing system. No new prospecting permits will
be issued under bur new policy." The final version
ofltﬁe "commercial quantities" regulations (see
below) reports that comments 6n the proposed regu-
lations requested clarification as to whe;her new
pfospecting permits will be issued for coal. 1In
attempting to provide the requesteg clarification,
the final regulations state "On January 26, 1976,
Secretary Kleppe announced that, in the near
future, no new prospecting permits would be
issued for coal." (41 F.R. 18846) We are unable
to determine whethe; addition of the phrase"...in
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the near future..." is a clerical error, or a

shift in policy.

The questiqn has arisén as to whether the Depart-
ment of the Interior is bound to issue no more
prospecting permits and whether the Department
must issue only competitive leases for coal.

The answer clearly is that under section 2 of the
mineral leasinéyact the Secrstary shall award
leases on federal coal land "...by competitive
bidding or by such other methods és he may by
general regulations adopt..." The same section
specifically permits the Secretary to issue pros-
pecting permits. In other words, until pongress.
specifies differently, it is strictly a Depart-
ment policy decision as to whether or not all
coal leases wiil be competitively bid. "
Development of Final ReéulationsGoverning Condi-
tions under which Mining Operations and Post-

Mining Reclamation on Federal Land must take Place.

The 30 CFR 211 and 43 CFR 3041 regulations were

issued in proposed form on September 5, 1975.

After months of meetings, discussion, and comment,
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‘ . the final regulations were issued May 17, 1976.
The regulations establish for the first time re-
clangtion pe:formance standards for federal coal,
with a variance Procedure available in some in-
stances. Generally speaking, mo?e‘strict state
ceclamation Standards'will apply to federal lands

- :d will be enforced by state officials.
r

While tﬁe regulations ére now final, a number of
guestions remain. For example, whern and how will
Interior review state reclamation law t6 see if
it will apply to federal 1and? What will be the
’ form and content of memoranda of underétanding
for state enforcement and administratibn of state
reclamation standards? will Congress pass, and
the President sign, a strip mine bill, and, if
so, what will its effect be on the Interior
regulations?
4. Preparation of Regional Environmental Impact
Statements.
Although the Department of the Interior will
argue that they are not requi;éd to do so under
NEPA, the Department has recently undertaken

‘ several regional environmental’ impact statements
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related to coal leasing and de§elopment. The
reason given for this policy is that the impact
and significance of proposed federal coal leases
will go beyond the confines of one lease tract
and. because federal development schedules will
set the course for coal development on state and
priéate land. Regional statement areas are de-
fined by basin boundaries, drainage aréas, areas
of economic interdependence, areas of common re-
clamation redquirements, and other relevan£ factors.
Boundaries are subject to adjustment during EIS

preparation plans.

One regional statement has alreadf been completed
for the Eastern Powder River area of Wyoming. A
second EIS, for Northwest colorado, is now in
draft form. Ten additional regional environ-
mental impact statgments, with projected com-
pletion dates, are listed below:

~--Sweetwater-Kemmerer, Wyoming (Aug. 15, 1977)

--Northern Powder R., Montana (Aug. 15, 1977)

--West-Central North Dakota (Oct. 15, 1977)

--Central ytah (Jan., 1978)

--Southern Utah (Oct., 1977)
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‘ _ --Hanna Basin-Atlantic Rim, Wyoming (April, 1978)
~-West~Central Colérado (April, 1978)
-—Star~Léke—Bisti, New: Mexico (July, 1978)
--North-Central Alabama (July, 1978)
~--East-Central Oklahoma (July, 1978)
5. Short-Term or Emergency Leasing Criteria.
The Secretary's announcement of January 26, 1976
says tha; short-term leasing criteria, in effect
since 1973, will continue until the new coal
leasing system (i.e., EMARS) has been implemented.
The same announcement later says that *he short-
' term criteria will ke used until the new leasing
system is “completely" impleménted. The final
EMARS regulations, sec*tion 3520.1-2, state that
all steps in the competitive leasing procedure
"...must be completed before leasing can occur,
except where coal leases may be issued under

the Department's short-term leasing criteria.”

All the above citations seem to leavelopen the
questions of when, where, and to what extent the
short-term criteria will be applied. There has
been very little dissatisfaction with application
‘ of the criteria during the past three yéars, and
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only a limited number of leases (about 10) have

been allowed during this perioa. However, ambi-
guities in the regulations and the policy statements
seem to leave open possibilities for increased appli-
cation of the short-term criferia, as a means of
circumventing the EMARS process. Interior spokes-
men have given assurance that this will not be the
case, but their assurances are not necessarily

reflected in the regulations.

Tne short-term leasing criteria are as follows:

(a) The proposed lease must be necessary for con-
tinuation of an ongoing mining operation, or

(b) The proposed lease muét be necessary as a
reserve for productién in the near future,
generally to fulfill production requirements
within five years.

(c) In all cases, these Special actions will be
approved only when the provisions of the

" National Environmental Policy Act have been

met. An environmental assessment must be
made to determine whether the proposed action
is major.in scope. If so. an environmenﬁal
impact statement will be completed.
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(d) This limited leasing will be granfed only
Qhen the environmeﬁt can be adequately pro-
tected-and the land can be adequately re-
clzimed.

New Diligent Development Regulations.

There are currently about 16 billion tons of

federal coal under lease. fThe Mineral Leasing

Act requires diligent development of federal

leases, but ‘until recently, no standard of dili-

gence had been established or applied. Proposed

regulations defining “"due diligence" were issued

December 31, 1975, and final regulations were

issued May 28, 1976 (43 C.F.R. 3520, 41 Federal

Register 21779). In general, these regulations

require a leséee to develcp 2%% of his reserve

in 10 years and l%‘per year thereafter, and must

pay advance royalties beginning in the sixth year.

The.purpose of these reéulations is to force

those holding coal leases to develop them, or

give them up.

Commercial Quantities Regulations.

Under the mineral leasing a-=t, holders of pros-

pecting permits are entitled to a preference right
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lease if they have discovered minerals in "com-

mercial quantities." Until recently, there were

no guidelines to determine what was a "commercial
quantity" under 30 U.S.Cc. 201(b) or a "valuable
deposit" under 30 vU.S.c. 211(b) and 262, 272, and
282. Proposed regulations defining these terms
and specifying what information an applicant must
submit to substantiate his claim were issued
January 19, 1976. Final regulations (43 C.F.R.

3520) were issued May 7, 1976 (41 F.R. 18845).

A major change in the final regulations is the
division. of the preference right lease applica-
tion procedurg into two phases. The applicant
submits data in the fifst.phase, from which the
Department prepares lease terms and stipulations.
Based upon the lease terms and stipulations, the
épplicant then submits data on revenues and costs.
The prudent person standard is applied. The appli-
cant must show that there is a reasonable expec-
tation that revenues will exceed costs of develop-
ing, extracting, removing, and marketing the
mineral. Interior contends that the "overall
balance" definition or the "workability" definition
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um’\

were discarded in favor of the "prudent man"
test, because only the latter complied with the

requirenents of the mineral leasing act.

The commercial quantities regulations apply to

pending and future applications for preference

"right leases, but the pepartment will not go back

and review existing preference right leases to
determine if they were properly issued. The
Department will use current and expected prices

and costs, rather than prices and costs as of

time of application, in determiﬁing whether commer-
cial quantitieé are present. The costs of com-
pliance with state and local regulationévare

costs which are to be coﬁsidered, as are costs

imposed by lease terms and stipulations.

The regulations also provide that the initial
application for a preferenée right lease must

be accompanied by the first year's rental of

25¢ per acre. The pepartment claims that such

a minimum first year deposit of.rent-will not - -
preclude reﬁtal increases in first or futﬁre

years.
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Legislative Changes in Coal Léasing and Coal Policy.
Throughout much of the 1976 session,vCongress had
before it major legislation which would amend the
Mineral Leasing Ac;. Much éontrdversy was generated
by the continuing discussion as to whefher a federal
strip mine bill -- affecting either all lands or just
federal lands -- should be part of amendments to the
Mineral Leasing Act. In a surprise move, strip mine
legislation proponents withdrew, and the Senate
approved a House bill (HB 6721) which makes major
changes in the Mineral Leasing Act. The final ®»ill,
known as S. 391, Qas vetoed by .the President, but the
veto was overriden on August 4, 1976. The major pro-
visions of the new act are summarized below.
1. Reform of the Federal Coal Leasing Program
(a) .Land Use Plans: Bill would require com-
prehensive land use plans to be prepared by
the federal government prior to leasing and
tﬁat leasing be consistent with such plans.
In the case of national fores£ land the
Secretary of Ag;iculture would prepare the
land use plan. 1In cases where the federal
interests are insufficient to justify the
L |

223

42




(b)

(c)

(d)

cost of preparing'a land use plan, a--
comprehensive land use plan prepared

by tﬁe.state or a "land use analysis"
prepared by Interior Department would
suffice.

State.Input in Land Use Plans: Consul-
tations with state and local governments
and the public in the preparation of land
use plans is required and, if requested,
a public hearing prior to adoption of .
the plan must be held. 1In cases where
the state land use plan is used, the
state must consult with locallgovernment.
Coﬂsultation with Federal Agencies: 1If
the land to be leased is under the juris-
diction of a feaeral agency other than
Interior, the lease can only be made
with the consent of the agency and the
agency hay prescribe conditions with
respect to the use and protection of

the non-mineral interest of such lands.
Socioeconomic Impact Evaluation: Prior

to issuing a lease, the Secretary of
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(e)

Interior "shall consider the effects which
mining of the proposed lease might have on
an impacted community or area, including,
but not limited to, impacts on the environ-
ment, on agricultural, and other economic
activities and on public services.
Governor's Input on Leasing in Hﬁtional
Forests: Any lease proposal within the
boundaries of a national forest must be sub-
mitted to the governor of each state within
which tine coal deposits subject to such lease
are located. No such lease may be issued
before the expiration of the sixty-day period
beginning on the date of such submission. 1f
the governor objects to the issuance of the
lease, the lease shall not be issued before
the expiration of the six-month period begin-
ning on the date the Secretary of Interior
is notified of the governor's objection.
During the éixAmonth period, the governor
may submit to the Secretary of Intgrior a
statement of reasons why the .lease should
not be issued and the Secretary of Interior
225
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(£)

(g)

a statement of reasons why the 1gase shbuld
ﬁot be issued and the Secretary of Interior
shall, on the basis of such statement, re-
consider the issuance of the lease.
Recoverability of Coal: Federal land use
plans must include an asgessment of coal de-

posits and identify the amount of coal recover-

~able by surface and underground mining. Prior

to issuing a lease, the Secretary of Interior
must evaluéte the effects of various mining
methods and determine which method achieves
the maximum economic recovery of the coal.

No mining plan can be approved unless it will
achie' 2 the maximum economic recovery of the
coal in the tract.

Government Exploration: Bill directs the
Interior Department to conduct a comprehen-
sive exploratory program desigggd to obtain
sufficient data to evaluate the extent, loca-
éion, and potential for developing known
recoverabiz federal coal resources. Secre-
tary of Interior must develop and sena to
Congress a plan for implementinrg an explora-

~

tion program within 6 months. The plan
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(h)

(1)

would schedule exploraﬁory activities and
identify regions to be expiored in the next
5 years.

Exploration Licenses: Bi}l eliminates pros-
pecting permits and requires exploration

licenses which do not confer a right to a

- lease. (Bill does not affect existing pros-

pecting permits or pending preference right
lease applications.) Bill requires a separ-

ate license for exploration in each state

.and specifies that the license "shall be

subject to all applicable federal, state, and
local laws and regulations." Data from ex-
ploration aétivities would be kept confi-
dential by the Secretary of Interior until

a lease is issued or until such time as the
Secretary of Interior determines release of
the data to the public would not damage the
competitive position of the license. pPenal-
ties for exploring without a license are
provided. -

Competitive_Leasing: Bill requires *hat all

leases will be awarded by competitive bidding

46

227




(3)

(k)

(1)

(except pending preference right lease
applications). Additionally, at least 50%
of total acreage offered for lease in a'year
shall be leased under a system of deferred
bonus payment. Prior fo bidding the Secre~
tary of Interior must give an oppdrtunity
for comment on the value of the lease to be
bid on.

Proferential Treatment of'Puglic Bodies:
Bill requires that "a reésonable number of
leasing tracts be reserved and offered for

lease...to public bodies, includiﬁb federal

‘agencies, rural electric cooperatives, or

non-profit corporations controlled by any of
such entities."

Mining Plan: The lessee must submit a mining
and reclamation plan to ﬁhe Department of
Interior within 3 years of the issuance of

a lease. 1If the leased land is not under
Interior's jurisdiction, the appropriate
fedefal agency must approve the terms of the -
plan.

Logical Mining Unit: Bill permits Secretary
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(m)

(n)

of Interior to consolidate.leases into a
logical mining unit (LMU).‘ Any person
affected by such a consolidation may request
a public hearing priér to consolidation.

The mining plan of an operator in a LMU must
require that all‘reserves in the-LMU be
mined within 40 years or less, as determined
by the Secretary of Interior. Leases prior
to enactment of the bill may be consolidated
into a MU if all lessees consent or, pur-
suant to regulations, the Secretary of In-:
terior may require lessees to form a LMU.

No LMU can exceed 25,000 acres (both federal
and non-federal lands).

Limits on Acreage Leased: Bill limits acre-
age leased to one entity in one state to
46,080 and 100,000 in the U.S. However,
present lessees holding more than 100,000
acres in the U.S. would not have to relin-
quish existing leases but could not acquire
new leases until their holdings dropped below
100,000 acres.

Length of Leaée: Leases would be for 20
years and so long thereafter as coal is
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(o)

(p)

(q)

produced in commercial quantities. After
the initial 20-year period, lease terms can
be adjusted. every 10 years.,

Mihimum.coal Royalties: Bill sets minimum
coal royalty at 12%% of the value of the
coal, except the Secretary of Interior may
set a lower minimum royalty in the case of
underground mining.

Diligent Development: Bill provides that
any lease not producing in “commercial quani-
tities" at the end of 10 years shall be can-
celled. Fof existing leases, the 10-year
pPeriod begins on the dateof enactment of the
bill. No discretion is given to the Secre-
tary of Interior to extend a lease not pro-
ducing in commercial quantities beyond the
10-year period, except in cases where ad-
vanced royalties would be paid. No lease
can be issued to persons holding leases which
have not been diligently devel oped.

Advanced Royaltie§: Bill requires payment
of advance foyalties in lieu of continuous
operation in cases where the mining opera-

tion is interrupted by strikes or other
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(r)

(s)

(t)

circumstances not attributable to the lessee.
A lessee cannot use advanced royalties paid
during the initial 20-year term of a lease

to reduce production royalties after the
twentieth year of a lease.

Additions to Leases: A lease can be modified,
upon the request of the lessee and approval
by the Secretary of the Interior, to increase
the number of acres leased by up to 160.
Anti—Trus£: Bill requires Interior to submit
all decisions on the issuance, renewal, or
readjustment of coal leases to the Attorney
General for his assessment of possible viola-
tion of anti-trust laws. If the AG finds
that an action would create or maintain a
situation inconsistent with the anti-trust
léwé, the Secretary of Interior camnnot take
the action unless a public hearing is con-
ducted and the proposed action is determined
to be in the public interest and there afe

no reasonable alterm tives.

Mining in National parks: Bill prohibits

coal mining in Naticnal pParks, National wild-

life Refuges, Wilderness Areas, National
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System of Trails and wild and Sceunic Rivers
Systems.
(u) Public-Heafings: The following public hear-
ings are required:
(1) Prior to approval of land use plan (helad
on request).
(2) Prior to the lgase éale (held in area
to be leaseqd).
(3)_-Pripr to consolidating coal leases into
a Logical Mining unit (held on request).
(4) Prior to taking action on a lease whieh
the-Attornéy General finds would be in-
consistent with anti-trust laws,
~0pportﬁﬁify for public comment on the valuémw
of a tract to be leased must be provided
prior to bidding on a lease.
(v) compliance with Pollution Laws: Bill requires
| each lease to contain provisions requiring
compliance with Federal Water pollution con-
trol Act and clean Air act.

2. Federal coal and Geothermal Leasing Revenue Returned
to States

(a) Bill raises the percentage of federal coal lezsing

51
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revenue returﬁed to states from the present
37%% to 50% and the percentage of geothermal
leasing revenue returned to states from the
present 5% to 50%. 12%% of the coal and geo-
thermal leasing revenue would be used by a
state and its subdivisions as the legislature
may direct giving priority to those subdivi-
sions of the state sociaily or eccnomically
impacted by development of federally leased
minerals for (1) planning, (2) construction
and mainténanrﬁ »f puhiic facilities, and

(3) provisions of public services. The re-

maining 37%% of revenues returned to states
‘would be used for schools and roads.

(b) Bill also provides that funds now held or to
be received by Colorado and Utah from the
Department of Interior oil shale test leases
known as 'C-aA,' 'C-3,.' 'U-A,' and 'U-3' may
be used for planning, construction and main-
tenance of public facilities, and provisions
of public services.

¢. The Mineral Leasing Zc¢i ..mendments and the New Adminis-
trative coal policy.

l. In many respects .te amendments to the mineral
233
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leasing act and the new administrative policy on
coal leasing are correlaﬁive, and the general
direction of each is the same. At this early
date it is simply too eérly fo tell what effect

the legislation will have on the newly promulgated

exXecutive policy. Our guess ig that most of the

Policy will stay, but that Some elements (i.e.,
MFP's, due diliéence regulations) will'require
some changes.

The following chart presents an issue by issue
comparison of the new legislation and the new

administrative policy.
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PROVISION LEGISLATION (S 391) DOI REGULATIONS
Bidding Competitive biiding on all Competitive leasing.
system tracts with 50% of all USGS to do evaluation

Lease size
and logical
mining unit

lands leased on a deferred
bonus payment system. 1In-
terior Secretary is pro-
hibited from accepting a

bid for less than fair mar-

ket value of the leased
coal.

Leases shall be of a size
that permits the mining
c¢f all coal that can be

of tract to determine
fair market value and
minimum bid. Inter- _
tract bidding permitted.
Multiple nominations
must be ranked by
priority.

Nominations to describe

reasonably compact

areas. Limit is 2,560

definition economically extracted. acres,- or size of the
But, LMU can be no larger LMJ. Each lease is
than 25,000 acres. automatically considered
to be an LMU,
Reserved A "reasonable number" of No provision.
leases leases are to be set aside
for leasing oniy to public
bodies.
Royalties Lessee shall pay not less 8% of value of coal at

& rentals

than 12.5% of the value of
the coal, but Sec. m2y set
lower rate for underground
mining operations. Sec.
shall set rentals.

a

the mine mouth. This
can be varied, but may
not be less than 5%.
(This is policy=-not
part of any current
legislation).

Lease Leases issued for 20 years Indefinite, with 20-year
terms and so long thereafter as readjustment, subjeé&t to
coal is produced. ILeases diligence and advance
not producing after 10 royalties. ““'
years will be terminated.
Exploration Interior Sec. may issue Interior will allow
) exploration permits for a core drilling for re-
period of not more than source information.
two years. Licensee must Companies will be allowed
submit an exploration plan, to share costs and share
data must be turned over information. Eventually,
to interior, but will be new testing rules will
kept confidsntial. Explora- be proposed. ‘_
tion permits don't carry
leasing rights.
: 235
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Federal
exploration

State
payments

Diligence
requirements
& continuous
operation

Public
hearings

Interior Secretary is
authorized to conduct a
federal exploration nro-
gram to provide informa-
tion and a basis to
assess the value of the
coal.

Reduces amount paid from
revenues to reclamation
fund from 52.5% to 40%.
Raises impact payments to
states from 37.5% of
revenues to 50%. The re-

NO provision. Interior
is opposed to a federal
exploration program.

Administration legisla-
tion asks for loan
guarantees to impacted
states.

mainder goes to the Treasury.

Must submit mining and re-
clamation plan within 3
Years of issuance of lease.
Leases not producing in
"commercial quantities"
within ten years are to be
cancelled. Advance royal-
ties may be paid in lieu
of continuous operation if
delay is not attributable
to lessee and if public
interest is so served. ad-
vance royalties are not to
be substituted for dilig-
ence development.

Could require four hear-
ings: upon promulgation

of a land use plan; prior
to leave approval; before
formation of logical mining
unit; and prior to deter.-
mination of fair market
value.

no
()
<o

n
(%3]

Lessee must mine 2.%
of lease reserves
within 10 years. .
Lessee must pay advance
royalty beginning in
sixth year of the lease,
based on a production
schedule of exhausting
reserves in 40 years.
After 10 years, royal-
ties are 3% per year on
production value. Ex-
tension of ten-year
period permitted for
strikes, etc. or for
firm contracts for coal
from that LMU. Annual
advance royalties may
be paid in lieu of con-
tinuous operation.

Public meetings through-
out the land use plan-
ning proces. public
meeting to review land
use plan and comment on
‘nominations. public
meetings to comply with
NEPA, or meetings on
EAR if no EIS to b

done. :



Land use
planning

Tract
selection
criteria

Requires comprehensive land
use plan, including socio-
economic impacts, before
issuance of lease.

No specific provision.
Land use plan to assess
amount of coal recover-
able by deep mining and
by surface mining. Sec-

" raetary to consider effect
of mining any tract on en-
vironment, agriculture,
and other economic activi-
ty; and effect on public
services.

Oour preliminary analysis indicates that there are

several areas of conflict between the legislation

and the existing regulations.

concern is the land use plan.

Land use plan includes
inventory and assess-

ment of resources,
socioeconomic analysis,
land use recommendation

by resource,; and g
resources trade-off.

Depth, gquality, thick-
ness of -coal; water
resource availability:;
relationship to existing
communities; potential
impact on economic
structure; service and
access corridors; aesthe~
tic qualities; rehabili-
tation potential; other
criteria on lands un-
suitable for mining, as
developed by Secretary.

One potentiai area of

The EMARS system

requires that a MFP (multiple framework plan) be

completed prior to leasing.

The question is

whether a MFpP will qualify as a "comprehensive

land use plan” under the legislation.

Many feel

that MFP's are simply resources inventories, not

land use plans, and will contend that a MFP is

only the first step in a comprehensive land use

plan. Another conflict in the same area is the

legislative requirement that all leasing be
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compatible with the land use plan. Under EMARS,
leasing could take place even if the MFp showed
no mineral activity in that area.
A second conflict 'between the administration policy
and the-legislation is the definition and applica-~
tion of "Que diligence" standards. The legislaé
tion cuts off the lease after ten years if it is
not producing in "commercial quantities." EMARS
requires production of 2k% of lease reserves
within ten yearé. It is difficult to say whether
one provision is more strict than the other, and
in most instances the determination would turn on
the amount of reserve ‘and/or the meaning of "com-
mercial quantity" at that particular time. . In any
case the Department of Interior will certainly
have to alter their regulatory definition of
"due diligence" to comply with the new law.
In summary, however, we do not see very many signi-
ficant areas of conflict betweeh the legislation
and the administration's apéroach. The thrust of
both is quite similar: tighter regulation of coal
leasing; greater public involvement; totally
competitive bids based on fair market value; 4ili-
gent development of all leases; and comprehensive
238
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planning and consideration of énvironmental anq
socioeconomic effects of mining, prior to issu-
ance of the lease. While these reforms may take
slightly different forms in statutory as opposed
to regulatory format, any of these measures are
ﬁajor improvements over the past cr2l leasing
policies. The legislation goes beyond. the admin-
istration policy, by changing boththe royalty
rate and the percentage of tevenue returned to
the states; by requiring a government-sponsored
exploration program, and by requiring a rigorous"
anti-trust review of poténtial leases prior to

issuance.
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‘ I. STATE OF COLORADO LAND USE CONTROLS

Although land use control in Colorado is thought of as
purely a local matter, numerous state agencies have
significant land use control powers and many state statutes
impose either direct or indirect land use controls.

A, Major State Land Use Agencies

1. Colorado Land Use Commission

The Colorado Land Use Commission (LUC), estab-
lished by the ''Colorado Land Use Act'" in 1970,
§24-65-101, et seq., consists of nine members
appointed by the governor who serve without
compensation. Five members are appointed for
five-year staggered terms while four serve at
the governor's pleasure. Of the nine members,
no more than seven may come from any one major
political party; one must reside west of the
continental divide, one in southwest Colorado,
and one in norchwest Colorado. General Rules
of Procedure, LUC §1-1-100, et seq., were
adopted on 11/14/75, effective 0/76.

a. General Powers

‘ The LUC has been given thirteen specific
duties and powers:

--to devélop a final land usé planning
program by December 1, 1973;

--to use its temporary emergency
power to block or halt land develop-
‘ment activities of serious and
major dangers to public health,
welfare, and safety;:

--to develocp model county subdivision
regulations by January 1, 1972;

--to develop model resolutions for
local governments in developing land
uses and construction controls with-
in designated floodways;

--to' designate critical areas in the
state where one hundred year flood-
ways should be identified and assist
appropriate state agencies and local
governments to adopt programs for

‘ ‘ this identification.
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--to "designate critical conserva-
tion and recreation areas and
recommend state involvement in land
use in such areas.';

--to designate areas of critical
Planning need containing local
governments which need planning
funds under the "Colorado Planning
Fund Act"';

--under H.B. 1041, to:

--adopt guidelines for designa-
tion of matters of state
interest;

--receive reports of local gov-
ernment progress;

--review local government orders
containing designation and
guidelines;

--request local governments to
take action on matters of state
interest and obtain judicial
review of the local govern- 0
ment's action or inaction;

--assign full-time professional
staff members to assist local
governments, monitor their
progress, and report on that
progress no later than Feb-
ruary 1, 1975;

--to review major activity notices.
from municipalities for proposed
subdivision or commercial or indus-
trial activities covering five
acres or more.

LUC's Temporary Emergency Powers

By far the most important affirmative
power possessed by the LUC is .its
temporary emergency power. Under that
power the LUC can act when it:




. "determines that there is in pro-
gress or that there is proposed a
land development activity which
constitutes a danger of injury,
loss, or damage of serious and
major proportions to the public
health, welfare, or safety

(1) Notice to the Local Government

Once the LUC makes such a determina-
tion, it then must give "written
notice" to the appropriate local
government. The notice must describe
the "percinent facts and dangers"

of the land development.

(2) Failure of the County to Act

If the local government dces not
act within a "reasonable time,'" the
Governor may review the situation
at a meeting with the local govern-
uent's governing body upon the
request of the LUC.

Q (3) Cease and Desist Order

If the lccal government fails to

act and the Governor then determines
that the land development constitute.
a serious danger to public health,
welfare, or safety, he may direct
the LUC to issue its written cease
and desist order to '"the person in
control" of the land development.

(4) injunctive Relief

If, in spite of the LUC's order the
land development-continues, the LUC
may apply to the appropriate dis-
trict court for judicial relief.
The district ecourt has exclusive
jurisdiction to make a final deter-
rination on the matter.




(5) Planning Criteria

" When the LUC issues its order or obtains
judicial relief, the LUC;

"'shall proceed imﬁediately to estab-
lish the planning criteria necessary
to eliminate or avoid such danger."

Once the '"planning criteria" are estab- 7
lished, the local government shall imple-
ment them immediately. :

(6) Procedures

Procedures covering the exercise of the
temporary emergency power are contained
in Part 1, Chapter 2, of the LUC Regula-
tions. ,

2. Department of Local Affairs

) The Department of Local Affairs contains three
~-=-=- =+ organizations of interest to planning professiou-
als in Colorado: the Division of Planning, the
Division of Local Government, and the Office of
-Rural Development. -

a. Division of Local Government (§24-32-101, et seq.) ‘

This division has several very important respon-
sibilities. Without "exercising any power of
control or supervision over any unit of local
government' it is to, inter alia:

--"serve as a clearing house, for the bene-
fit of local government, of information
relating to the common problems of local
government and of state and federal ser-
vices available to assist in the solution
of those problems;

--"refer local government to appropriate
departments and agencies of the state and
federal government for advice, assistance,
and available services in connection with

' specific problems;

--"encourage and cooperate in training
institutes, conferences, and programs
for local government officials and
employees;
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officials, provide technical assistance
in defining their local government
problems and developing solutions
thereof."

l --""upon reduest by local government

In addition, the Division of Loeal Government
maintains a public file listing all munici-
palities and counties in the state, including
a map and legal description of each one's
boundary.

b. Office of Rural Development (§24-32-801,
et seq.) .

In response to concern over the economic
stagnation and deterioration of many rural
communities, the General Assembly in 1973
established the Office of Rural Development,
into whicit were transferred the books, re-
cords, assets, and liabilities of the abolished
Colorado Rural Development Commission. The
new office is headed by the Coordinator of
Rural Development and located within the
Department of Local Affairs.

The office's role is primarily one of
. coordination within the Department of Local
Affairs for the purposes of:

--""cooperating with and providing
technical assistance to local
officials for the orderly develop-
ment of rural Colorado;

--""encouraging and, when requested,
assisting local governments to
develop mutual and cooperative
solutions to rural community
development;

--"studying the legal provisions that
affect rural development and recom-
mending to the governor and the
general assembly such changes and
provisions as may be necessary to
encourage rural development;

--""serving as a clearinghouse for
rural development information,
including state and federal programs
designed for rural development;

°
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--""carrying out studies and contin-
uous analyses of rural development
in the state with particular
emphasis on its effect on popula-
tion dispersion and economic
opportunity;

--"encouraging and assisting, when
requested, local governments to
develop mutual and cooperative
solutions to rural community
development;

--"contracting with the federal gov-
ernment Or any agency or instru-
mentality thereof and receiving any
grants or moneys therefrom for pur-
poses of rural development in Colo-
rado."

c. Division of Planning (§24-32-201, et seq.)

The Division of Planning, headed by a .
director, is located within the Depart-

ment of Local Affairs and should not be

confused with the Division of State

Planning which is located within the

Office of State Planning and Budget. '

The director of the Division of Planning
is to:

--"exchange reports and data which
relate to state planning with other
departments, institutions, and
agencies of the state and on a
mutually agreed basis with towns,
cities, cities and counties,
counties, and other local agencies
and instrumentalities;

--"attend and participate in meetings
of county, municipal, or regional
planning bodies, interstate agen-
cies, and other planning confer-
ences;

--"advise the governor and the gen-
eral assembly on all matters of
statewide planning, and consult
with other offices of state gov-
ernment with respect to matters of

-6-




‘ planning affecting the duties of
their offices; recommend to the
governor and the general assembly
any proposals for legislation
affecting local, regional, or state
planning; and

--""exercise all other powers neces-
sary and proper for the discharge
of his duties and the carrying out
of the intent of this part 2,
including the coordination of county
and regional planning."

The Division of Planning, itself, has the
following enumerated statutory duties:

--"function as an advisory and
coordinating agency;

--"stimulate and assist the planning
activities of other departments,
institutions, and agencies and of
regional, county, and municipal
pPlanning authorities and harmonize
its planning activities with

’ _ theirs;

--'"participate in comprehensive
interstate planning and other
activities related thereto;

--"provide planning assistance upon
request to any town, city, city and
county, county, regional area, or
any group of adjacent communities
having common or related planning
problems; and whenever such assist-
ance includes the rendering of
technical services, such service
may be rendered without charge, or
upon advance agreement shall be
rendered with reimbursement;

--"make studies and inquiries rele-
vant’ to state planning of the
resgurces of the state and of the
problems of agriculture, industry,
commerce, as well as population and
urban growth, local government, and
related matters affecting the

development of the state;

o .
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--"provide information to and co- . _
operate with the general assembly '
or its committees concerned with
studies relevant to state planning;

--"prepare, and from time tc time
revise, an inventory, in collabora-
tion with the appropriate state and
federal agencies, of the public and
private natural resources, of major
public and private works, and of
other facilities and information
which are deemed of importance in
planning for the development of the
state;

-.'advise and supply available infor-
mation to civic groups and other
organizations that concern them-
selves with state or local planning
problems and community development;

--"provide information to the citi-
zens of Colorado and to officials
of state departments and local
agencies to foster an awareness and
an understanding of the functions .
of state, regional, and local
planning; ‘

--"accept and receive grants and ser-
vices from the federal government,
other state agencies, local govern-
ments, and from private and civiec
sources;

--"act as reviewing authority or
otherwise provide cooperative ser-
vices under any federal-state
planning programs.''

In addition to the above duties, the
Division of Planning is designated as
the "primary state agency of demographic
information" and is to:

", prepare, maintain, and
interpret such population sta-
tistics, estimates, and projections
as the director of the division of
planning shall direct, including
distributions of the state's
population by significant roupings,

&
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such as school- and college-age
populations, political subdivision
populations, and racial and ethnic
populations.”

Furthermore, under H.B. 1041 (1974), the
Department of Local Affairs (acting
through the Division of Planning) is to
conduct a statewide program (including
standards) for the identification of
matters of state interest as part of
local master plans. :

Fipally, the division is authorized to
provide financial and technical pPlanning
assistance to local governments.

Other State Officials or Agencies

There are several other officials or agencies
which have substantial impact on land use,
including:

a. The Zoordinator of Environmental Prob-
lems with the office of the governor.

b. The Department of Health which is re-
sponsible for a wide range of matters,
such as pollution control. :

c. Department of Natural Resources, which
includes the Soil Conservation Board,
Water Conservation Board, Division of
Mines, Geological Survey, Division of
Wildlife, Division of Parks and Outdoor
Recreation, Division of Water Resources,
0il- and Gas Commission, and the Land
Reclamation Board.

d. Department of Highways, which is re-
sponsible for such things as the state
highway system, the highway master plan,
the highway action plan, etc.

e. Plannihg Coordinating Council, which is
supposed to coordinate Planning activities
by state agencies.

£. Energy Policy Council.

g. State §208 coordinator.
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t, Selected Tunctional Areas

ll

a.

Coal Mines -- Division of Mines

.("L:lt 3‘:' rﬁ-\-:;t- 20'_.31-' C.R.S. 1973)

(1)

(2)

(3)

Chief Inspector of Coal Mines:

(a) Maintains records on mine
_employment and production.

(b) Inspects (district inspectors)
each mine at least four times
a year.

§£abilization and Reclamation
tcr Underground Mines

When an inspector finds that sur-
face areas have been disturbed or
affected after July 1, 1969, by

"underground coal mining operations

and that those surface areas are
improperly stabilized or reclaimed,
the inspector may require by notice
that defective or deficient condi-
rions be promptly remedied. Unless
compliance is forthcoming, the ‘“om-
missioner ¢f Mines may obtain a
court injunction against continued
mining operations.

Coal lline Maps

Coal mine owners are required to
prepare a variety of maps which are
available to the public, which may
be of value to planning profes-
sionals, and which are filed in the
Chief Inspectotr's office and avail-
able at the mine itself. In gen-
eral, the owner is required to
prepare a correct surface map and
underground workings map of every
seam worked. If he fails to do so.
the Chief Inspector may have the
maps made at the owner's expense.
Tl.e maps may be combined but must
be filed within six months after
comencement of operations and
updated every six months or every
year, depeunding on the number of
underground employees. The maps
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, : will show the mine's exact location
- and must be at a scale of between
one hundred feet and two hundred
feet to the inch. More specif-
ically, the various maps are
described as follows:

(a) Underground maps:

"The underground maps shall be
made on the same scale as the
surface map and shall show the
mine openings or excavations,
the shafts, slopes, drafts,
connections with other mines
or workings, or other seams in
the same mine, the entries,
rooms, nillars, abandoned
workings, airways with darts
showing the direction of air
currents, crosscuts, break-
throughs, overcasts, under-
casts, doors, permanent
stoppings, and current regu-
lators, haulage, electric

: . lines, position of pumps,

. ) fans, stationary hauling
engines, engine Planes, water
lines, fire fighting equip-
ment, telephone stations, fire
walls, standing water, dammed-
back water, motor houses,
stables, and the barrier
pillars between adjoining
properties. Each map shall
show the elevation of the main
haulageways and cross entries
every five hundred feet."

(b) Strip pit maps:

"Maps of strip pit operation
shall show the surface fea-
tures of the property in true
relation to the strip pit
excavation area, and shall
show the excavation made every
six months, and all the fea-
tures asked for in sections
34-30-102 to 34-30-104 which
may apply to them."

‘ -11-

202




(c) Surface maps:

"When the mine map does not
show surface features, the
surface map Shall be made on
transparent or translucent
cloth or paper, so thac it may,
be overlaid on the map of the
underground workings to show
the tr.ue relations of the
surface feacures to the mine
workings and excavations. It
shall show all surface fea-
tures overlying tl.: coal seam
such as ravines, intermittent
and permanent streams, bodies
of standing water, county,
township, and section lines,
rownship and section lines,
township arnd section numbers,
town lots, streets and roads,
the location of the mine open-
ings, the position and names
of buildings, coke ovens,
railroad track, side tiracks
and nmine tramways or haulage-
wav . boundary lines of the
property, the elevation above
sea level of some point, bench
mark, or permunent monument
near the main opening of the
mine, and all outcrops of coal
seams where the same are
visible. If the surface map
is made on tracing cloth it
shall be returned to the owner
for extension.'

(4) Coal Mine Reports

3everal routine reports are re-
quired of mine owners which are
available to the public and may be
of value to planning professionals:

(a) Monthly:

"The report shall show the
name of the company, the name
“of the mine, the name of the
superintendent, vhe names of
the mine foremen. character of
coal, kind of opening, number

-12-




(b)

~

-

of days worked, number of
employees underground and on
the surface, total man hours
worked by employees, daily
capacity of mine, total of
.coal mined in tons of two
thousand pounds, and specify
the amount of each grade of
coal produced; nonfatal
accidents, giving the names of
persons injured and disabled
to the extent that they are
physically unable to resume
their regular occupation on
the day after- the injury,
their occupation, date and
time of accident, nature of
accident, cause of accident,
and approximaste length of time
disabled. 1In case of a fatal
accident, in addition to the
above information, the report
shall state whether the deceased
was single or married and the
number of children left, when
such information can be ob-
tained; and the length of time
engaged in coal mining."

Annual:

"[The report] shall show: The
name of the owner or other ~
official to whom official com-
munication shall be sent, the
total number of tons of coal
mined, number of tons of coal
sold outside the state, volume
of air current in cubic feet

"per minute, thickness of coal

seam, number of tons of lump,
number of tons of slack and

nut and the number of tons of

coke made, railroad connections,
average number of employees for
Year, number of employees at

date of making report, number

of fatal accidents, tons mined .
by hand undermining, tons R
mined by machine, number of

mining machines operated by
electricity and number of

machines operated by compressed
air. It shall contain all

-13-

204



3)

other similar infocmation which
may be called for in the blanks
issued by the chief inspector
for such reporc."”

In addition, duplicate copies of
all reports required by the Federal
Coal Mine Safety Act of 1969 are
also filed in the Chief Inspector's
ofrice.

Abandoned Coal Mines

t-andoned underground coal mines
must be sealed or ventilated and a
warning must be posted at the
entrance. The edges of abandoned
strip pits must be sloped or fenced
to eliminate the possibility of
persons or livestock falling into
the excavation. In operating
mines, certain precautionary bore
holes and rib holes must be main-
tained when approaching abandoned
workings. In addition, the owner
must notify the chief inspector
prior to the abandonment of a mine
or resumption of work after aban-
donment and certain maps may have
to be prepared upon abandonment:

"Whenever a mine is about to
be abandoned or closed for an
indefinite period, the owner
shall have made a complete
final survey of all workings
not represented on the maps
and plans of such mine, and
shall properly enter the
results upon the maps of the
mine so as to show the exact
relations of the most advanced
workings to the boundary of
the property, and-shall file a
copy of same with the chief
inspector."

285
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Mined Land Reclamation -

Under the Colorado Mined Land Reclama- .
tion Act of 1976, §34-32-101, et seq.,
C.R.S. 1973, 1976 Colo. S.L., pp. 785,

et seq., the Mined Land Reclamation
'BS&EHS(ML

RB), within the Department of

Natural Resources, is responsible for
reviewing applications from and Permits
for every "operator" conducting a
"mining operation" and for monitoring
the activities of prospectors. .

-

"The development or extraction of a

(2)

Mining Operations

mineral from its natural occurrences
on affected land. The term in-
cludes, but is not limited to, open
mining and surface operation and
the disposal of refuse from under-
ground and in situ mining. The

- term includes the following opera-

tions on affected lands: Transpor-
tation; concentrating; milling,
evaporation; and other processing.
The term does not include: The
exploration and extraction of
natural petroleum in a liquid or
gaseous state by means of wells or
Dipe; the extraction of geothermal
resources; smelting, refining,
cleaning, preparation, transpor-
tation, and other off-site opera-
tions not conducted on affected
land."

Operator

(a) Broad Definition

"Any person, firm, pPartnerskhip,
association, or corporation,

OTr any department, division,

or agency of federal, state,
county, or municipal government
engaged in or controlling a
ining operation."

200
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(3)

(4)

(5)

(b)

Types of Operators

--Normal mining operator;
--"Special permit operator"
‘"doing road construction;
--"limited report operator."

Permits for New Operations

(a)

(b)

(c)

Standard -- good for the "life
of the mine."

10-day Special Permits -- road
or utility construction under
government contract.

Limited impact permits --
areas less than ten acres and
extraction of fewer than
70,000 tons of mineral or
overburden per year.

Permits for 0ld Lawful Operations

(a)

(b)

Permits for operations which
were issued pursuant to the
Colorado Open Mining Reclama-
tion Act of 1973, now repealed,
before July 1, 1976, remain
valid but must be renewed
under provisions of the new
act.

For those existing operations
not needing a vermit under
previous law, application must
be made for a new permit under
the 1976 statutes before
October 1, 1977. Mining may
continue until the permit is
denied.

Pending Permit Applications

Appli:icions under the 1973 Act
which are pending on July 1, 1976,
will be vprocessed under the new
1976 Act.

.16-
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(6)

Prospectors

(a)’

(b)

Prospecting

"The act of searching for or
investigating a mineral deposit.
'"Prospecting’ includes, but is
not limited to, sinking shafts,
tunneling, drilling core and
bore holes and digging pits or
cuts and other works for the
purpose of extracting samples
Prior to commencement of
development or extraction
operations, and the building
of roads, access ways, and
other facilities related to
such work. The term does not
include those activities which
cause no or very little surface
disturbance, such as airborne
surveys and photographs, use of
instruments or devices which are
hand carried or otherwise trans-
vorted over the surface to make
magnetic, vadioactive, or other
tests and measurements, boundary
or claim surveying, location woyi,
or other work which causes no
greater land disturbance than is
caused by ordinary lawful use
of the land by persons not
prospvecting. The term also does
not include any single activity
which results in the disturbasnce
of a single block of land toralling
one thousand six hundred squai=
feet or less of the land's surface,
not to exceed two such disturbances
per acre; except that the cumula-
tive tota! of such disturbances
ill not exceed five acres state-
widg in any prospecting operation
extending over twenty-four co:asecu-
tive montns."

Requirements

--Notice of intent;
--Statutory surety;

208
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(7

--Notice of completion;

--Reclamation within
90 days;

--Inspection within 24
days;

--Release of surety
within 30 days.

Reclamation

(a)

(b)

'Genérally, all affected land
must be reclaimed:

"Disturbed surface of an area
within the state where a
mining operation is being or
will be conducted, including,
.but not limited to, on-site
‘private ways, roads, and
railroad lines appurtenant to
any such area; land exca-
vations; prospecting sites;
drill sites or workings;
refuse banks or spoil niles;
evaporation or settling ponds;
leaching dumps; placer areas;
tailings ponds or dumps; work,
parking, storage, or waste
discharge areas; and areas in
which structures, facilities,
equipment, machines, tools, or
other materials or property
which result from or are used
in such operations are situated.
All lands shall be excluded
that would be otherwise in-
cludable as land affected but
which have been reclaimed in
accordance with an approved
plan or otherwise, as may be
approved by the board."

Substitution possible:
"With the approval of the

board and the owner of the
land to be reclaimed, the

-18-
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operator may substitute land
previously mined and owned by
the operator not otherwise
‘'subject to reclamation under
this article or, in the alter-
native, with the approval of
the board and the owner of the
land, reclamation of an equal
number of acres of any lands
previously mined but not owned
by the operator if the operator
has not previously abandoned
unreclaimed mining lands. The
board also has authority to
grant in the alternative the
reclamation of lesser or
greater acreage so long as the
cost of reclaiming such acreage
is at least equivalent to the
cost of reclaiming the original
permit lands. If any area is
~ so suvbstituted, the operator
shall submit a map of the
substituted area, which map
shall conform to all of the
requi rements with respect to
other maps required by this
article. Upon completion of
reclamation of the substituted
land, the operator shall be
relieved of all obligations
under this article with respect
to the land for which substitu-
tion has been permitted."

(8) Violations and Penalties

Operation without a permit or
prospecting without a notice of
intent or violation of a permit may
incur penalties of $100 to $1000
per day, except for limited impact
operation, for which the penalty is
$50 to $200 per day.

-19-
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"Metal" Mines (Tit. 34, Art. 40-54, C.R.S. '1973)

Although the most recent statutory
codification classifies all mines except
coal mines as ''metal mines,'" it should
be clear from the following discussion
that the term is quite inclusive; e.g.,
including gravel pits.

(1) Bureau of Mines

The Bureau of Mines (BOM), a part
of the Division of Mines in the
Department of Natural Resources, is
headed by the Commissioner of Mines
and has administrative jurisdiction
over all mines except coal mines.

In addition to supervising the work
described below, the commissioner
has the following duties, inter
alia:

--"To collect and preserve for
study and reference specimens
of all the geological and
mineralogical substances,
including mineral waters found
in the state, especially those
possessing economic or com-
mercial value, which specimens
shall be marked, arranged,
classified, and described, and
a record thereof preserved,
showing the character thereof
and the place where obtained;

--"To collect and in like manner
preserve in his office min-
erals, rocks, and fossils of
other states, territories, and
countries;

--"To collect and make a part of
the records of his office the
geological surveys and reports
bearing upon the mining industry
previously made by other offi-
cers of the state or by the
United States government;

-20-
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' ' --""To collect and record all
: data and records giving the
history and showing the
progress of the mining indus-
try of the state from the
earliest date up to the
present time;

--"To examine, report, and
record the geological forma-
tion of each important mining
district and each important
mine, giving the name of the
mine, altitude, location, name
of owners, character of vein
development, character of
walls or enclosing rocks,
character and extent of ore
veins or deposits, methods of
ore extraction, powder used,
fuel used, water used in
boilers, pressure carried,
cost of fuel, cost of timbers,
cost of transporting supplies
to mine, cost per ton for
transporting ore to market,

. . method of treatment, cost of
treatment per ton, average
cost of sinking per foot,
average cost of drifting per
foot, average number of men
employed, wages paid and hours
worked, and all other informa-
tion that will tend to give a
correct idea of the expense
and serve as a guide to pro-
fitable mining and milling of
ore;

--"To investigate, report, and
record the successfully used
methods for the recovery of
the precious metals, describing
in detail mechanical operations
of all important milling and
reduction plans and results
obtained; o

--"To investigate, report, and
record the advancement made in

the application of electricity,
compresse« 43lr, water power,

-21-
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and steam as labor-saving
devices to all branches of
mining operations;

--"To collect statistics upon
smelting, concentrating,
milling, and dressing of
metalliferous ores; and upon
all the mineral products of
the state for reference and
study;

--"To distribute reliable infor-
mation regarding the product,
available supply, location, "
character, and adaptability
for economic purposes of the
resources of Colorado in coal,
coal oil, asphalt, ironm,
building stone, slates,
marble, fire clays, cements,
pottery and porcelain clays,
asbestos, mica, and the var-
ious mineral waters and such
other items within the pro-
vince of this bureau as in the
judgment of the commissioner
of mines may be advisable;

--"To procure standard works on
the mining industry, smelting,
concentrating, milling, and
dressing of metalliferous
ores, mining engineering,
geology, mineralogy, and other
subjects which can aid in the
study and promote knowledge cof
all who are interested in
mining or manufacturing of any
of the mineral products of
this state;

--"To give receipt, when de-
manded, for all items enume-
rated in this section to the
person from whom he receives
them;

--"To make or cause to be made,
with the approval of the
governor and under the direc-
tion of some office of the

-22-
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(2)

(3)

bureau, exhibits of the min-
eral resources and products of
the state at such industrial
exhibitions held in this or
other states or countries as
may be deemed advisable or
desirable, and for which due
appropriations have been or
may be provided;

--"To investigate, report, and
record successful methods for
the stabilization and reclama-
tion of areas within the state
which have been disturbed or
affected by mining, milling,
or related operations and to
distribute upon request infor-
mation concerning such meth-
ods."

Inspection Districts

The commissioner appoints one
inspector for each of four inspec-
tion districts: the Georgetown
District or District number 1, the
Cripple Creek District or District
number 2, the Leadville District or
District number 3, and the San Juan
District or District number 4.

Duties of Inspectors

The inspectors have the f:lluwing
duties:

--""to examine all ore mills,
sampling works, smelters,
metallurgical plants, rock and
stone quarries, clay pits,
tunnels, sand and gravel pit
excavations and plants, and
mines in this state of what-
ever kind or character, except
coal mines;

--""to examine the manner and
methods of working and .timwer-
irg and the system of signals
nsed in the mines and the
efficiency of the same;
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--"to examine, under cooperative
e agreement with the dirzctor of
the division of labor and
other appropriate state
agencies, construction work on
dams, federal and state high-
ways, public and quasi-public
excavations, and all excava-
tions where rock drills and
explosives are used;

--"to examine the surface areas
disturbed or affected on or
after July 1, 1969, by any
operations upon properties or
sites described in this sec-
tion and the methods of sta-
bilization and reclamation,
including vegetation, if
necessary aad practical,
employed in or on such areas
to prevent iandslides, floods,
or erosion;

--"to examine the condition of
all buildings, machinery, and
other mechanical equipment
used in and about said plants,
all the open workings and
exits in each mine and how the
same are ventilated, the
sanitary conditions in,
around, and about said plants,
and how and where all explos-
jves and inflammable oils and
supplies are stored and

--"to make a report to the com-
missioner of the result of the
examination of each property
immediately after the inspec-
tion."

Under the terms of the statute, all
examinations are to be without
notice.

(a) Inspections and
Reclamation Q

With an admonition to ''exer-
cise a sound discretion in the
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‘ enforcement' of the law, the
: commissioner and his inspectors
. are required to make periodic
inspections of all "ore mills,
sampling works, smelters,
metallurgical plants, rock and
. stone quarries, clay pits, :
tunnels, sand and gravel pit
excavations and plants, and
mines in this state of what-
ever kind or character, except
coal mines'" and to prepare
reports on their inspections.

During the inspections, the
inspectors are to look for two
types of dangers or defects:

--"any matter, thing, or
practice [which] threaten
or tend to the btodily
injury of any person, or

--"the surface areas dis-
turbed or affected on or
‘ after July 1, 1969, by

such operations are not
being properly stabilized
to prevent landslides,
floods, or erosion and
reclaime Y such measures,
1nc1uaing vegetation,
which are necessary and
Eractical tor such sta-
1lization and reclama-
tion . ."  (emphasis
‘added)

If the inspection shows that
the "lives or hecalth of
employees are in imminent
danger from any cause whatso-
ever, the commissioner of
mines or his inspector may,
after written notice and
subsequent order, close the
mine. With respect to the
reclamation requirements, the
details of which may be reached
by agreement between the
commissioner and operator, the
‘ rather indefinite reclamation
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(b)

requirements may be enforced
only by civil action by the
state. The commissioner may
require a performance bond,
conditioned on performance of
the stabilization and reclama-
tion work agreed upon between
the commissicner and the
operator. It should be remem-
bered, however, that the
reclamation required here is
only that which is necessary
"to prevent landslides, floods,
or erosion."

Reports for Opeiating Mines

All owners or operators of an
ore mill, smelter, metallurgical
plant, rock quarry, clay mine,
or mine of whatever kind or
character, except coal mines,
must submit reports annually,

as well as when work is com-
menced or stopped. to the

Bureau of Mines, stating:

" when wurk is com-
menced and when stopped,
and shall report annually
on or before March first
of each year for the pre-
vious calendar year, the
names of the owners,.
managers, lessees, or:
rersons in charge of said
work, together with the
post-office address of
each, and the uane of
each claim operated, the
name of the county and
mining district, together
with the number of days
operated, the number of
men employed directly or
indirectly, the same
being classed according
to place of employment,
underg-ound, surface on
mines, and in or about
other works, giving the
total number of hours'
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‘ employment for which com-
Pensation is paid, also
any other data which may
be required by the

commissioner."

(c) Abandoned“Minés

Similar reclamation provisions
exist for abandoned mines as

- for operating mines. 1In
addition, all abandoned exca-
vations must be"*securely
covered or fenced" and posted
with a No Trespassing sign.

2.  Recreational Trails (§33-42-101, et seq.)

In order to open up more of the state for .
public use, the General Assembly has determined
that the State of Colorado shall:

--"establish and maintain trails within
areas under the control of the division
of parks and outdoor recreation and in
"' those .areas within a radius of thirty
miles of population centers of fifty
thousand or more to connect, when feasible,
the units of the parks and outdoor recrea-
tion system, federal recreational lands,
and other trail systems;

--"to perpetuate and provide use of and
access to regions and trails of special
or historic interest within the state;

--""to assist local governments in serving
the requirements of the urban and other
population centers of the state;

--"to encourage the multiple use of public
rights-of-way and to utilize to the
fullest extent existing and future
scenic roads, highways,,parkways, and
federally administered trails where
feasible as recreational trails;

~-""to encourage the development and main-
tenance of recreational trails by
counties, cities, and special improve- -
ment districts and to assist in such
development and maintenance by all means
‘ : available;
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--"to coordinate trail plans and develop-
ment among local jurisdictions and with
the state and federal governments;

--"to encourage when possible the develop-
ment of trails on federal lands by the
federal government; and

--"to promote at all levels of government
a more complete use of all or any por-
tion of public property for recreational
purposes."

The above responsibilities are to be dis-
charged by the Division of Parks and Outdoor
Recreation, which may acquire rights-of-way or
easements for trails. The trails are to be
located so as to minimize adverse affects on
adjacent landowners and developed and managed
so as to "harmonize with and complement any
established multiple-use plans for that spe-
cific area." '

The division is advised by a seven-member
Recreational Trails Committee (RTC) which
shall: oo

-."assist local governments in the forma-
tion of their trail plans and advise the
division quarterly of its findings."

--"review records of easements and other
interests in land which are available and
may be adapted for recreational trail
usage, including public lands, utility
easements, floodplains, railroad and
other rights-of-way, geological hazard
areas, gifts of land or interests therein,
and steep slope areas."

--"advise the division in the development
of uniform standards. for trail construc-
tion which may be adopted for statewide
use and which will be made available to
participating local gcvernments."

--"offer plans and methods for funding a
trail system through user fees or other
financing methods."

Trails may be transferred to local governments
if they agree to maintain and operate the
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‘- trail and if the landowner over whose land
the trail passes consents to the transfer.
In addition, the division may make funds
available to local governments.

The division is to designate a state trails
system, the trails of which will meet the
RTC's criteria. The trails may be marked by
uniform signs and may be categorized as
follows: '

--""Cross-state trails which connect scenic,
historical, geological, geographical, or
other significant features which are
characteristic of the state;

--'""Water-oriented trails which provide a
designated path to or along lakes,
Streams, or reservoirs in which water
and other water-oriented recreational
opportunities are the pPrimary points of
interest;

--"Scenic-access trails which give access
to quality recreation, scenic, historic,
or cultural areas of statewide or

' national significance;

--"Urban trails wh_ch provide opportuni-
ties within an urban setting for walking,
bicyecling, horseback riding, or other
compatible activities. Wher= appro-
priate, urban trails shall connect
parks, scenic areas, historical points,
and neighboring communities.

--"Historical trails which identify and
interpret routes which we- ¢ significant
in the historical settle--.it ang develop-
ment of the state."

In addition, the division mus: «stablisu a
procedure by which other levels of government
may propose trails for inclusion within the
system, as well as a procedure for review and
public hearings upon proposals for inclusion
of trails.

3. Private Control of Fiéh and Game (§33-40-101, gg seq.)

Any pérson who keeps live wildlife must be

‘ licensed by the Division of Wildlife.
-29- | )
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Licenses must be obtained from the division
for commercial and private lakes, for com-
mercial wildlife parks, for commercial big
game hunting areas, anc for controlled
shooting areas.

Privately-Owned Recreational Areas (§33-41-101,
et seq.)

In order to encourage landowners to allow

their land to be used for ''recreational pur-

poses,'" the General Assembly has provided:

o

--". . . an owner of land who either
directly or indirectly invites or permits,
without charge, any person to use such
property for recreational purposes does
not thereby:

--"Extend any-assurance that the
premises are safe for any purpose;

--"Confer upon such person the legal
status of an invitee or licensee to
whom a duty of care is owed;

--"Assume responsibility or incur
liability for any injury to person
or property or for the death of any
person caused by an act or omission
of such person."

Landowner liability is not limited, however,
when it would otherwise exist, in the case of:
--". . . willful or malicious failure to
guard or warn against a known dangerous
condition, use, structure, or activity

likely to cause harm;
--"_ . . injury suffered by any person in
... any case where the owner of land charges
the person who enters or goes on the land
for the recreational use thereof; except
that, in case of land leased to the state
or a political subdivision thereof, any
consideration received by the owner for
such lease shall not be deemed a charge
within the meaning of this article nor
shall any consideration received by an
owner from any federal governmental
agency for the purpose of admitting any
person constitute such a change;
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-=-". . . méintaining an attractive nuis-

--". . . injury received on land inci-
deatal to the use of land on which a
cocmmercial or business enterprise of any
description is being carried on."

Noise Abatement (§25-12-101, et seq.)

In 1971, the General Assembly established
"statewide standards' for noise levels in
residential, commercial, light industrial,
and indusirial zones, which are defined as
fellows:

a. Residential Zone

" an area of single-family or

multi-family dwellings where businesses
may or may not be conducted in such
dwellings. The zone includes areas
where multiple-unit dwellings, high-rise
apartment districts, and redevelopment
districts are located. A residential
zone may include areas containing
accommodations for transients such as
motels and hotels and residential areas
with limited office development, but it
may not include retail shopping facili-
ties. 'Residential zone' includes
hospitals, nursing homes, and similar
institutional facilities."

b. Commercial Zone

--"An area where offices, clinics, and the’
facilities needed to serve them are
located;

--"An area with local shopping and service
establishments located within walking
distances of the residents served;

--"A tourist-oriented area where hotels,
motels, and gasoline stations are
located;

--"A large integrated regional shopping
center; '

--"A husiness strip along a main street
containing offices, retail businesses,
and commercial enterprises;
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--"A central business district; or

--"A commercially'dominated area with
multiple-unit dwellings."

C. Light Industrial Zone

--"An area containing clean and quict
research laboratories;

--"An area containing light industrial
activities which are clean and quiet;

--"An area containing warehousing; or

--"An area in which other activities are
conducted where the general environment.
is free from concentrated industrial
activity."

4. Industrial Zone

an area in which noise restric-
tions on industry are necessary to
protect the value of adjacent properties
for other economic activity but shall
not include agricultural operations.

In addition to the above definitions, rail-
road rights-of-way are to be considered as
industrial zones, and construction projects
are subject to industrial zone noise levels
for the duration ~f their building permits
or, in the absence of a building permit, for
a reasonable time for completion. The noise
levels set out below are not applicable,
however, "to the use of property for purposes
of conducting speed or endurance events
involving motor or other vehicles" during
such use as authorized by local governments.

' Simllarly, the noise levels do not apply to
the "operation of aircraft or to other activ-
ities which are subject to federal law with
respect to noise control."

No land use activity may produce noise which
is objectionable ''due to intermittance, beat
"requency or shrillness.' Furthermore:

"Sound levels of noise radiating from a

property line at a distance of twenty-five
feet or more therefrom in excess of the
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‘, db(A) established for the following time
periods and zones shall constitute prima
facie evidence that such noise is a public

nuisance:
_ 7:00 a.m. to 7:00 p.m. to
Zone next 7:00 ».m. next 7:00 a.m.
Residential 55 db(A) 50 db(A)
Commercial 60 db(A) 55 db(A)
Light Industrial 70 db(A) 65 db(A)
* Industrial 80 db(A) 75 db(A)

"In the hours between 7:00 a.m. and the next

. 7:00 p.m., the noise levels permitted [above]
may be increased by ten db(A) for a period of
not to exceed fifteen minutes in any one-hour
period.

"Periodic, impulsive, or shrill noises shall
be considered a public nuisance when such
noises are at a sound level of five db(A)
less than those listed [above]."

In addition to the above limitations on land
use activities, there is a statutory pro-

v hibition against the sale of new vehicles
which exceed 84 db(A) to 88 db(A) "at a

’ distance of fifty feet from the center of the

land of travel or fifty feet or more from a
vehicle designed for off-highway use, under
test procedures established by the department
of revenue." Fnrthermore, counties or munici-
palities may regulate noise levels from
larger trucks or motorcycles in accordance
with certain statutory standards.

Enforcement of the above standards may be by
civil action for injunction by any resident
of the state. If such an injunction is
obtained and then violated, the violation is
punishable as a contempt of court by a fine
of one hundred to two thousand dollars per
day. If the mere availability of private
enforcement actions should not be adequate,
municipalities may adopt regulations which
are no less restrictive than the statutory
standards without fear of preemption.

6. Roadside Advertising (§43-1-401, et seq.)

Pursuant to the "Outdoor Advertising Act)"
administered by the chief engineer of the
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Division of Highways, it is illegal to erect,
use or maintain certain advertising devices
without obtaining a license or a permit. An
"advertising device"

". . . means ary outdoor sign, display,
device, figure, painting, drawing,
message, placard, poster, billboard, or
any other contrivance designed, intended,
or used to advertise or to give informa-
tion in the nature of advertising and
having the capacity of being visible
from the travel way of any state highway,
except any advertising device on a
vehicle using the highway. The term
'vehicle using the highway' does not
include any vehicle parked near said
highway for advertising purposes."

In general, the provisions of the act apply
to advertising devices which are ''designed,
.intended, or used to advertise . . . to the
public travellng on the main-traveled way of
the state highway system. The state highway
system shall consist of the federal-aid
primary roads, the federal-aid secondary
roads, and the interstate system, including
extensions thereof within urban areas, plus
an amount not to exceed five percent of the
mileage of such -systems which may be declared
to be state highways by the state highway
commission while not being a part of any
federal system.'" Exceptions to the Act's
requirements include certain directional and
official advertising devices and notices-
conforming to division of highway standards,
devices advertising the property on which
they are located for sale or lease, or adver-
tising activities conducted on that property
or devices located in areas zoned, ''under
authority of stae law,' as industrial or
commercial.

After July 1, 1970, anyone in the '"business

of outdoor advertising'" must obtain a license
from the division of highways. Applications
for the annual license must be filed with

the division by June 1 of each year, ‘along
with a one hundred fifty dollar fee :and a bond
in the amount of $500.00 to $2500.00, depend-
ing on the number of signs to be erected or
maintained.
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‘ A permit from the division of highways must
be obtained by anyone who, on or after
January 1, 1971, displays, uses. or maintains
an advertising device. Although a permit may
not be obtained for an advertising device not
in existence on January 1, 1971, the follow-
ing devices do not need permits: devices
advertising the pioperty on which they are
located for sale or lease, or advertising
activities conducted on that property, or
devices located in areas zoned, "under
authority of state law,'" as industrial or
commercial. Such permits are good for one
calendar year and are obtained by filing an
application, accompanied by a fee of five
dollars, including the following information:

--"The name and address of the applicant;

--'"The type and location of the acvertis-
ing device, the dimensions of the adver-
tising area thereof, and such other
pertinent information as may be pre-

scribed;
--"Name and address of lessor of property
‘ : uopon which the device has been or will
be located;

--"If previously erected, the year in
which the advertising device was erected;

--"An agreement by the applicant to erect
and maintain the advertising device in a
safe, sound, and good condition;

--"A copy of any applicable local govern-
ment permit or other evidence of approval."

The permit is required, of course, for each
advertising device or location, which may not
contain '"more than two signs per facing or
exceed sixty lineal feet in length." A sub-
sequent permit, renewing the original, may be
obtained by application, accompanied by a fee
of $2.50, filed before December first.

Permit numbers must appear on the advertising
device. 1In addition to prohibiting adver-
tising devices on Independence Pass, the Act
also prohibits the issuance of permits for
devices which stimulate any official govern-

‘“ mental traffic signals or directional, traf-
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fic control or warning signs, for devices
attached to any natural objects, fences or
utility poles, for any unsafe or unsightly
device, or for any device which is or would
be: '

--"At a point where it.would encroach upon
the right-of-way of a public highway;

-~"Along the highway within five hundred
feet of the center point of an inter-
section of such highway at grade with
another highway or with a railroad in
such manner as materially to obstruct or
reduce the existing view of traffic on
the other highway or railroad trains
approaching the intersection and within
five hundred feet of such center point;

--"Along a highway at any point where it
would reduce the existing view of traf-
fic in either direction or of traffic
control or directional signs to less
than five hundred feet;

--"Used or intended to be used for more
than two advertisements facing in the
same direction.”

Permit holders may change advertising copy,
ornamentation, or trim and may repair, re-

place, and maintain damaged signs. The Act i
does provide for the termination of "noncon- '
forming advertising devices,'" which are '"any
advertising device which, on July 1, 1971,

was erected and maintained in accordance"

with the Act and was not exempted by the Act.

Any nonconforming device may be maintained on

the same land area, without increase, as it

was on July 1, 1971, except that the dimen-

sions of the device may not be increased and

no material change may be made in its aspe:t

or character. The limited right to maintain

a nonconforming device is terminated by:

--"Abandonment cf the nonconforming
advertising device;

--"Increase of any dimension of the non-
conforming advertising device over its
dimensions on July 1, 1971;
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--""Change of any aspect of or in the
- character of the nonconforming adver-
tising device;

--"Failure to comply with the provisions
of section 43-1-413, concerning permits
for the maintenance of adver:ising
devices;

--"Damage to or destruction of the noncon-
forming advertising device from any cause
whatsoever, except by willful destruction,
where the cost of repairing the damage of
destruction exceeds fifty percent of the
replacement cost of such device on the
date of damage or destruction;

--"Obsolescence. of the nonconforming adver-
tising device where the cost of repairing
the device exceeds fifty pecrcent of the
replacement cost of such device on the
date that the division of highways deter-
mines that the device is obsolete;

--"Failure of the nonconforming advertising
device to comply with any applicable zoning
ordinance."

The division of highways has promulgated regula-
tions which must include:

--""Standards for minor repairs to noncon-
forming advertising devices which are
permissible under this section;

--"Standards for the maintenance and upkeep
of nonconforming advertising devices, the
violation of which shall constitute
obsolescence of the device."

In compliance with the federal Highway Beau-
tification Act of 1965, the division of highways
may remove nonconforming devices and all appur-
terant property rights by gift, purchase, agree-
ment, or eminent domain. Compensation must be
paid for such devices lawfully in existence on
July 1, 1971, if a permit was issued for the
device on or before January 1, 1671. The execu-
tive director of the state Department of High-
ways may enter into an agreement with the
Secretary of Transportation for removal of non-
conforming devices. The agreement must include
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a plan for their vremoval before January 1,
1976, by payment of comrensation shared by
the federal government. '

in addition, it is generally unlawful to:
“ . . erect or maintain, upon or along
any public highway of the state outside
the limits of any incorporated town or
city, any billboard or any advertising
sign within the distance of three hun-
dred feet from intersecting corners of . |
such public highways or upon or along
any sharp curve in any such highway in
such manner as to obstruct the full view
of such curve or intersecting highway by
travelers on the highways."

7.  Junkvards Adjacent to Highways (§43-1-501, et seq.)

After February 11, 1966, a permit is required
to establish, -operate, and maintain a "junk-
yard' which is within one thousand feet from

a highway and which is visible from the main-
traveled way thereof. unless zoned industrial
“under the authority of state law, or any of
its political subdivisions." After payment of
a twenty-five dollar fee, permits are issued
by the department of highways when:

. such junkyard can be effectively
screened, as required by regulation, by
‘natural objects, plantings, fences, or
other appropriate means sO as not to be
visible from the main-traveled way of
such highways. Such screening shall be
+at the expense of the person applying
for said permit."

With rescect to noncomplying junkyards already
Ln existence on February 11, 1966, the depart-
ment of highways at its expense may screen the
Jjuoakyacd or may remove the junkyard from

sight .
. Register of Historic Places (§24-80.1-101, et seq.)

In H.B. 1561 (1975), the General Assembly created
the stare register of historic properties which
3= administered by the state historical society.
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"Properties"

The "resources, including buildings,
structures, objects, sites, districts,
or areas that are of historical sig-
nificance."

"Historical Significance"

"[H]aving importance in the history,
architecture, archeology, or culture of
this state or any politICg%@subdivision
thereof or of the United States, as
determined by the society."

Inclusion in State Register

(1)  Automatic

That property included in the
national register of historic
places maintained pursuant to 16
U.S.C. 470a.

(2) Nomination and Acceptance

(a) Nomination may be made by the
owner, a local government, a
state agency or the historical
society. 1In all cases, the
owner's approval is required.

- (b) . Only the society may accept
for inclusion in the register,
after considering, inter alia:

--"The association of such
property with events that
have made a significant
contribution to history;

--"The qbnnection of such
property with persons
significant in history;

--"The apparent distinctive
characteristics of a

type, period, method of
construction, or artisan;

--The geographic importance
of the property;

9290 -
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--The possibility of important ‘
discoveries related to :
prehistory or history."

d. Effect of Register

(1) Nomination, alone, as well as in-
- clusion in the register, protects
properties for any action_initiated
by a state agency, pending a final °
determination of the effect of the
action.

(2) State agencies (principal departments
as provided in §24-1-110) must .
request a "determination of effect"
from the historical society either:

(a) "At the earliest stage of
planning or consideration of a
proposed action or when it is
anticipated that properties of
historical significance may be
adversely affected in the
course of an agency action"
and

(b) "In all cases prior to an
' agency decision concerning an
action that may have an effect
. on properties listed in the
state register." :

e. Agency Actions Covered

". any state activity, program, pro-

ject, or undertaking or the approval,
sanction, assistance, or support of any
activity, policy, program, project, or
undertaking, including but not limited
to:

(1) "Recommendations or reports
relating to legislation, in-.
cluding requests for appro-*
priations;

(2) "New and continuing activ-

) ities, programs, projects, 